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As was pointed out in the last Jour- 
NAL, the designation by the New York 
legislature on April 8th, of April 27th. 
as a public holiday, had no effect upon 
paper executed before April 8th, which 
matured April 27th. So far as this spe- 
cial legislation was concerned, all such 
paper was, nevertheless, payable and 
protestable on that day. 

The following proclamation, however, 
issued by Governor Flower on April 
22nd especially to meet the exigency, 
changed the situation and had the effect 
of postponing the maturity of all paper 
falling due on April 27th to the follow- 
ing day: 


STATE oF NEW YORK, t 
EXECUTIVE CHAMBER. 


The legislature having designated Thursday, the 
27th day of April, instant, as a public holiday, I do 
hereby appoint that day as one to be observed with 
thanksgiving for the blessings of peace and prosper- 
ity, and especially for the evidences of friendship and 
good feeling among the nations of the earth, as will be 
exemplified by the peaceful procession of battle ships 
in the harbor of New York on that day, 


Let thanksgiving be supplemented by reasonable 
recreation, and both be crowned with prayer for con- 
tinued peace and prosperity and the fraternity of 
nations. 

Done at the Capitol, in the city of Albany, this 22d 
day of April, inthe year of our Lord one thousand 
eight hundred and ninety-three. 

ROSWELL P. FLOWER. 
T. S. WILLIAMS, 
Private Sec’y. 


By the Governor, 


A thanksgiving holiday, appointed by 
the governor, is a contingency provided 
for in the general holiday law of the 
state, and the maturity of all paper, 
therefore, is subject to be changed by 
such an appointment. A special legis- 
lative holiday, on the other hand, is not 
comprehended in the enumeration of 
holidays, fixed and appointable, in the 
general holiday law; hence a law set- 
ting apart a special day as a holiday 
does not affect the maturity of paper 
older than the law, as the contract of 
payment on the day named is a fixed ob- 
ligation, which cannot be altered, im- 
paired or postponed by subsequent leg- 
islation, 


RECENT developments have made clear 
that there is nothing in the present finan- 
cial situation injurious to business in- 
terests. The government has issued 
the assurance, in the most positive 
language, that the parity between gold 
and silver will be maintained to the 
full extent of the power of the ex- 
ecutive, and that any departure from 
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the policy of redeeming treasury notes 
in gold has not been contemplated. 
The one hundred million reserve has 
been dipped into, and the world still 
moves, while from all parts of the 
country, associated bankers have shown 
their faith in the credit of the govern- 
ment and the ability and integrity of 
purpose of its financial administrators 
to maintain the parity, by exchanging 
their gold for treasury notes, thus re- 
plenishing the gold stock. 

The foreign drain of gold cannot last 
much longer, and it is probable that the 
next congress will make such changes 
in the currency laws as experience and 
wisdom will show to be necessary. The 
parity of silver with gold has thus far 
been maintained, although the addition 
to our currency stock in recent years 
has been almost entirely silver, while 
where export has been necessary, the 
outflow has been almost entirely gold. 
The problem is, to what degree of bulk 
can silver be added to our currency be- 
fore the government will become unable 
longer to maintain the parity ? 


Mr. E. S. Lacey, formerly comp- 
troller of the currency, now president 
of the Bankers’ National Bank of Chi- 
cago, is a man whose views on the finan- 


cial situation carry great weight. Mr. 
Lacey sees nothing to be alarmed at in 
the present situation, and has expressed 
himself that the chief factor for evil is 
in loss of confidence and consequent 
curtailment of credit, not justified by 
actual conditions. Mr. Lacey has com- 
municated the following upon the sub- 
ject: 

‘* The exportation of gold since Jan- 
uary 1 is the outgrowth of conditions 
well understood in financial circles. The 
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following may be noted: Our exports 
have been small and our imports large, 
creating a heavy balance of trade against 
us. Austria and Russia have needed large 
sums of gold which must, of necessity, 
be accumulated from the stocks of other 
nations. As our supply was among the 
largest, and we were in the most ex- 
posed condition, we have contributed 
most to their accumulations. A large 
amount of silver bullion has been with- 
held from exportation by the operation 
of the Sherman act, and the aggregate 
of paper circulation practically redeem- 
able in gold has been largely increased. 
The agitation of the currency question 
in this country, and the fears excited 
thereby, that we were on the road toa 
silver standard, have impaired confi- 
dence in our securities abroad, and these 
have been returned to us 
amounts. 

‘*It is a significant fact that since the 
passage of the Sherman act, our paper 
circulation redeemable in coin has been 
increased to the extent of about $1r4o0,- 
000,000, and during the same period 
our net exportation of gold has been 
about $125,000. It therefore seems 
clear that if the silver bullion purchased 
by this government had been exported 
and found its natural market abroad, it 
would have obviated the necessity for 
exporting this large sum of gold. The 
present free movement of the yellow 
metal to Europe was to have been ex- 
pected, as the same thing has occurred 
during the spring and summer months 
of each year since the passage of the 
Sherman act. It is given more prom- 
inence at this time because of the fact 
that the working balance in the treasury 
is exceedingly small, and of necessity 
its stock of free gold has for some time 
been at a minimum. 

‘This exportation will be checked by 


in large 
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advancing rates of interest in New York 
and later on by the free export of ce- 
reals now filling to repletion the eleva- 
tors of the entire country. We shall 
also be relieved by transfer of funds 
from abroad incident to the World’s Co- 
lumbian Exposition. 

‘*The business of the country, gen- 
erally speaking, is in a healthy condi- 
tion, and we should have a fairly easy 
money market if our large stock of ex- 
portable products had been allowed to 
take their natural course and find a for- 
eign market. They have, however, been 
held above export prices by speculative 
manipulations, and so long as this contin- 
ues an important source of relief will be 
cut off. 

‘*The continued exportation of gold 
for the past three years goes far to prove 
that our volume of circulation is re- 
dundant rather than deficient in quan- 
tity, and that any scheme for adding to 


it in the way of paper circulation would 
simply cause an increased exportation 
and accelerate our progress toward a sil- 
ver standard. 

‘‘While the loss of gold must be 
looked upon as unfortunate, loss of con- 
fidence and curtailment of credit are 


much more potent factors for evil. Itis 
important that the public should be re- 
assured by a more calm and intelligent 
discussion of the situation on the part of 
those who make public opinion, and in 
any event, sensational statements is- 
suing from ill informed or speculative 
sources, should be ignored and sup- 
pressed. The United States is foremost 
among the nations in point of wealth 
and credit, and has an administration 
possessed of ample power, pledged to 
the maintenance of the present standard. 
Under these conditions loss of confidence 
is inexcusable.”’ 
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A DECISION worthy of especial atten- 
tion by reason of the principle of liabil- 
ity of investment brokers, which 1t es- 
tablishes, is reported on another page. 
In brief, it is this: that when an invest- 
ment broker, or in fact any person act- 
ing in that capacity, loans the money of 
a client or principal upon stock collat- 
eral, it is incumbent upon him to take 
such precautions as are reasonable to 
ascertain that the collateral is genuine; 
he does not discharge his duty by sim- 
ply trusting to the standing and integ- 
rity of the owner of the collateral, and 
the probability that everything is all 
right. In the case decided, the broker 
loaned his client’s money on pledge of 
certain railroad stock, which was 
largely spurious, simply paying out the 
money and receiving the stock as se- 
curity. The court states the fact that 
both the office of the railroad company 
and of the trust company which regis- 
tered the stock were near at hand, and 
that inquiry at either would have dis- 
closed the forgery. The broker failed 
to make any such inquiry—how many 
brokers would in a similar case ?— and 
the court holds that, for this neglect, he 
is liable to his customer for the loss. 

We quote from the opinion (it not 
appearing in our report) that portion 
which states that the question is a new 
one The court says: 

** As tothe responsibility for receiving 
the forged or altered certificates of stock 
I have searched in vain for precedent 
in this respect. Two cases arising from 
stock transactions are to be found in the 
reports which approach the case in hand, 
but still are to be distinguished from it, 
In Lambert v. Heath (15 M. & W. 484), 
the stockbroker was held not liable for 
the invalidity of certain Kentish Coast 
Railroad scrip purchased by him for his 
principal, on the ground that he bought 
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the thing he was ordered to buy, thatis, 
the scrip that was selling on the market. 
In Peckham v. Kelcham (5 Bosworth) the 
stock delivered by the broker to his 
principal was a genuine certificate, but 
was alleged to be invalid because of an 
Overissue of stock by the officers of the 
N. Y. & N. H. R. R. Co. Here, also, 
the broker was not held liable.” But 
the court distinguishes these cases from 
the present, because here the loan was 
made on the collaterals and those re- 
ceived, were not the securities contem- 
plated by the parties. This fact and the 
omission of precautions as to genuine- 
ness, dictate the broker’s responsibility 
in the present case. 

The decision thus rendered will attract 
attention, as it relates to and governs the 
conduct of a large number of transac- 
tions in the loan and commission busi- 
ness, establishing a rule of duty prob- 
ably not contemplated by many agents 
or brokers. The decision was rendered 
in April by Judge Cullen in the special 
term of the supreme court in Kings 
county, and the question involved will 
doubtless be taken to the higher courts 
for final settlement. 


AN officer of one of the national banks 
of New York city contributes an excel- 
lent article discussing the question: Shall 
we have an international currency ? and 
suggesting the issuance of ‘‘ paper docu- 
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ments” or notes, representing specified 
weights (ounce and pennyweight) of 
gold and silver, deposited in the reposi- 
tory of any country joining in an inter- 
National monetary union. 

The reader will find much food for 
reflection in what the writer says, 

It certainly is in the line of progress 
to have a monetary unit of value, com- 
mon the world over, and it is also true 
that paper representatives of guld and 
silver are preferred for convenience to 
the coined metal itself. The suggestion 
that the terms of representation should 
be those of weight, instead of the ‘‘dol- 
lar,” ‘‘mark,” ‘‘ pound” or ‘‘ franc” of 
the present, is worthy of serious thought. 
We recommend careful consideration of 
the views advanced in the published ar- 
ticle and will be pleased to extend the 
use of our columns to others interested 
in the subject. 


THE programme of the fourth conven- 
tion of Alabama bankers to be held in 
Birmingham on May 9, 10 and 11, dis- 
closes a number of interesting topics 
which will be made the subject of ad- 
dresses and brought up for discussion. 
Among them ‘Relation of Alabama 
Banks and their Correspondents;’ 
‘* Hustlers—Progressists and Conserva- 
tives; ‘*Confidence—Its Use and 
Misuse;” ‘‘ Alabama Banks and their 
Relations to the Future of the State.” 


* 


’ 





AN INTERNATIONAL CURRENCY. 


SHALL WE HAVE AN INTERNATIONAL CURRENCY? 
a ¢ 


HIS little earth of ours is growing 
more and more circumscribed, and 

all the people on it are touching elbows 
and smiling to each other. Nations 
are no longer isolated bodies regarding 
each other ‘‘ barbarians,” as of old. Mu- 
tual interests have drawn them together. 
The application of science to practical 
purposes is rapidly insuring the solid- 
arity of humanity. In our search for 


the fabled Utopia we have found the 
great Cosmopolis. 

We are cosmopolitans now. The rail- 
road, the steamship, the telegraph, the 
newspaper, the post, have made the 
people of the world a concrete mass. 
They have international postal agree- 


ments, international extradition laws, 
international maritime laws, interna- 
tional codes and signals, international 
this and that; then why not an Interna- 
tional Currency? 

In this day of trade and travel the 
medium of exchange, the ‘‘ money” or 
‘*cash” of the nations, is not in pace 
with the evolutions of human progress. 
What is needed to day more than any- 
thing else, by commercial nations at 
least, is a uniform monetary system. 
The hetrogeneous currencies now in 
use throughout the world, ought to be 
made homogeneous. A currency pos- 
sessing a common monetary unit of value 
should be adopted, which would be the 
measure and term for expressing values 
the whole world over, Sucha currency 
would stimulate industry, and bring the 
peoples into even closer commercial 
relations than now prevail. 

There is no question but what gold 


and silver ‘‘ coins” have had their day, 
and that their chief function has now 
come to be the ‘‘ basis” only for the 
issue of paper ‘‘ notes”’ or ‘‘certificates” 
as these are now the most convenient 
forms of currency among the people. 

The conflict now raging between the 
mono-metaliists and the bi-metallists, is 
not likely to result in the adoption of 
any permanent measure of value. Tin- 
kering with the ‘‘ratio” between gold 
and silver will result only in a makeshift 
for such a measure. The ‘“‘fiat” ratio 
between gold and silver is the weak 
spot in all the monetary systems of the 
day. Nothing has contributed more to 
false notions of monetary principles than 
the ‘‘ fiat” idea. When gold and silver 
were yoked together for the purpose of 
establishing a ‘‘standard” of value, a 
serious error was made. It was an 
error that gave birth to the idea that 
gold and silver, in themselves, consti- 
tute wealth, in some sense, different 
from other natural products. It caused 
the material to be mistaken for the 
‘* function” it was meant it should per- 
form. It lifted gold and silver out of 
their class among natural products 
and gave them an enigmatical value. 
Those metals do not differ one whit, 
as natural products, from iron, wheat, 
coal, etc., and they should be left 
as free as those products to find 
a natural level in the markets of the 
world. 

Prof. Jevons in ‘‘ The Mechanism of 
Exchange,” has very clearly pointed 
out the true purpose and function of 
money. He says: ‘‘No sooner have a 
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people fully experienced the usefulness 
of a good system of money, than they 
begin to discover that they can dispense 
with it as a medium of exchange and 
return to a method of traffic closely re- 
sembling barter. With barter they be- 
gin and with barter they end; but the 
second form of barter is very different 
from the first. Purchases and sales 
continue to be made in ‘terms’ of gold 
and silver coins; but equivalent quan- 
tities of goods thus estimated are made 
to pay for each other. If ownership in 
gold or silver intervenes at all, it is in 
the shape of ‘ warrants’ or ‘ representa- 
tive documents’ with which gold and 
silver can be procured if desired.”” Here 
we see that gold and silver themselves 
are like other ‘‘ goods”; but unlike 


other goods are also used as ‘‘ terms” 
for expressing values in trade, and to 
complete equivalences in acts of barter; 
and that ‘‘ representative documents’ 


can be used in their stead without the 
intervention of those metals. A perfect 
‘** Babel” of opinion seems to exist re- 
garding ‘‘money.”” ‘‘Money” is nota 
material, itis a ‘‘ function” imparted to 
a material by popular will, through 
legislative acts or by common consent. 
It makes very little difference what 
money is made of, it is what it does 
with which we have todo. The following 
story told by a traveler illustrates the 
‘*function”’ money possesses every- 
where. ‘In one of the small towns of 
Mexico I bought some limes and gave 
the girl $1, in payment. By way of 
change she returned me forty-nine pieces 
of soap, the size of a water cracker. I 
looked at her with amazement, and she 
returned my look with equal surprise, 
when a man who witnessed the incident 
politely informed me that soap was the 
legal tender in many portions of the 
country for smallsums. I examined my 
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change, and found that each cake was 
stamped with the name of a town and 
of a manufacturer authorized by the 
government. The cakes of soap were 
worth 174 cents each. Afterward in my 
travels [ frequently received similar 
change. Many of the cakes showed 
signs of having been in the wash tub, 
but that, I discovered, was not at all 
uncommon. Provided the stamp was 
not obliterated, the soap did not lose 
any value as currency. Occasionally a 
man would borrow a cake of a friend, 
wash his hands, and return it with 
thanks. I made use of mine more than 
once in my bathand subsequently spent 
them.” 

No one will deny that an immense 
benefit must arise from the facility a 
uniform currency or a monetary unit of 
value will afford, particularly in the un- 
derstanding of all statements of account, 
all monetary statistics, all prices, etc. 

What shall be done to bring-about so 
desirable a convenience as an Interna- 
tional Currency? It will be impossible 
to reconcile the various monetary sys- 
tems in vogue, and probably just as im- 
possible to persuade any nation to 
change its system to the system of an- 
other nation; therefore it will be neces- 
sary to make a radical departure from 
the various systems now prevailing. 
First of all, the ‘‘ ratio” idea must be 
discarded. Artificially preferring one 
natural product over another, by legis- 
lative enactment, must cease. Giving 
an artificial value to any product of na- 
ture, isan antiquated device belonging 
to an age when men were somewhat ig- 
norant of the laws of nature—when they 
believed that natural laws could be con- 
trolled by acts of parliament. 

The ‘‘ monetary unit” of value must 
be expressed by a ‘‘ term” which defines 
a constant quantity: as ounce, pennyweight 
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or grain, Troy. Terms used to express 
a qualitative value, a value placed on an 
agreed ‘‘ratio,’’ represented by those 
figurative words, ‘‘ dollars,”’ ‘‘ marks,” 
‘*pounds,” ‘‘ francs,” etc., are not a 
constant measure, because of their de- 
pendence on the whims of legislatures. 
Asall commodities are dealt in in quan- 
tities, as yard, pound, bushel, so should 
the ‘‘ money” or ‘‘ terms” in which we 
must express their value and perfect 
their exchange, be in terms of a quantity. 

If the metals, gold and silver, are to 
be used as the materials to be invested 
with the function of money, that func- 
tion ought to be expressed in terms of a 
measure of weight. Relatively, one 
yardstick is exactly like another yard- 
stick. It would make no difference if 
one was made of gold and one of silver, 
either could only perform the ‘‘function” 
of a measure of a certain extension. So 
it should be with the measure of value; 
it should express an invariable quantity. 
Therefore, in establishing a new mone- 
tary unit with which to express ‘‘ terms 
of value,” the Troy ounce offers an in- 
variable measure, and in its subdivisions 
(pennyweights and grains) exist simple 
denominative words for the naming of 
the needed monetary divisions. 

For an international currency there 
should be provided ‘* paper documents,”’ 
representing gold and silver separately, 
as commodities, as roughly illustrated 
in the following manner: 

INTERNATIONAL-MONETARY UNION, 


Note. 
Gold Bullion 
One Ounce, 


LONDON, , 
January 1, 1894. § 
This certifies that there has been deposited in 
the English Repository of the International 
Monetary Union, one ounce (Troy) of gold bul- 
lion—fine, which will be delivered on demand 
to the bearer of this note by any member of the 
International-Monetary-Union, 
ALEXANDER HAMILTON, Cashier. 


INTERNATIONAL CURRENCY. 
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To distinguish the notes representing 
the two materials, it will be more prac- 
ticable to state the terms of silver in 
the measurements of pennyweights, as 
tollows: 


INTERNATIONAL-MONETARY UNION, 


Note. 
Silver Bullion 


LonpDon, ? 
One Pennyweight, 


January 1,1894. f 
This certifies that there has been deposited in 
the English Repository of the International 
Monetary Union, one pennyweight (Troy) of 
silver bullion—fine, which will be delivered on 
demand to the bearer of this note by any mem- 
ber of the International Monetary Union. 
ALEXANDER HAMILTON, Cashier. 


It will be practicable to divide the 
notes above described into denomina- 
tions, as follows: 


Gold notes. Silver notes. 
1,000 ounces 1,000 pennyweights 
soo ** 500 “ 
— = 100 ™ 
50 50 ii: 
20 2c - 
10 Io a 
5 5 
I 


It will not be out of place for the 
Brussels Conference, when it reassem- 
bles in May, to seek an agreement be- 
tween the nations represented thereat, 
to cease the coinage of both gold and silver. 
The adoption of such an agreement 
would effect the return of those metals 
to their natural condition of commodi- 
ties. After a probationary period of 
one year in the markets of the world, 
unhampered by the artificial ‘‘ ratio” 
those metals would be relieved of the 
false conditions into which they have been 
forced by stress of legislative enact- 
ments. Having found their natural rela- 
tive values, they would then be in a posi- 
tion to be used as a functiona! “‘ basis” of 
a system of currency like that above sug- 
gested. During the probationary pe- 
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riod mentioned, time would be afforded 
to properly formulate the details of the 
system proposed, as to the distribution 
of the needed repositories for the recep- 
tion of deposits of bullion, as to forms 
of paper notes and the regulations as to 
their issuance, and as to methods of in- 
ternational clearances, etc. 

The report of the British delegates to 
the International Monetary Conference 
at Brussels recites that ‘‘ the conference 
Sound no practical plan upon which a large 
number of the delegates could agree.” 
And ‘‘one great difficulty which was ex- 
perienced ” with regard to various pro- 
posals submitted to the conference, 
‘“‘was that in each case they were 
thought to involve disproportionate sac- 

ifices on the part of certain countries.” 
The report further says: 


‘Certain countries declared themselves 
frankly as adherents of the mono-metallic faith. 
The representatives of Germany, Denmark, 
Sweden and Norway were clear in their declara- 
tions that no change would be made in the gold 
basis of the currency of those countries. Switz- 
erland, though a member of the Latin Union, 
declared explicitly that she was an unshaken 
adherent of the mono-metallic principle, and 
the delegate of Austria-Hungary was equally 
explicit in his statement that his government 
had every intention of abiding by the gold 
standard, which they are in course of adopting. 
On the bi-metallic side the lead was taken by 
the United States. The Netherlands were pre- 
pared to join a bi-metallic union, provided that 
Great Britain formed a part of it; and Spain 
and Mexico were ready to adopt bi-metallism or 
other measures which would have the effect of 
raising the price ot silver. No declaration of 
policy was made on the part of Russia, though 
one of her delegates, speaking personally, was 
an active supporter of the gold standard. The 


Roumanian government did not consider bi- 
metallism a practical possibility, and Turkey 
There re- 


and Portugal expressed no opinion. 
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mained the four States which, with Switzer- 
land, form the Latin Union, viz.: France, Italy, 
Belgium and Greece. Upon their attitude, toa 
great extent, the situation turned, A partial 
bi-metallic agreement might have been within 
the range of possibility, had these states been 
willing to enter it, But Mr. Tirard (delegate of 
France) declared himself opposed to any union 
for the adoption of bi-metallism unless such 
union included among its members Great 
Britain, Germany, Austria-Hungary and Rus- 
sia. Belgium, Italy and Greece having an- 
nounced that they could not take up an attitude 
different from that of their colleagues of the 
Latin Union, the result clearly is that unless an 
event should take place, which, in our opinion, 
is highly improbable, unless, that is, there 
should be a radical change in the declared 
monetary policy of Great Britain, Germany, 
Austria, Hungary and Russia, an international 
agreement for fixing a ratio between the values 
of gold and silver must be regarded as beyond 
the range of practical politics, Without such 
radical change there is no prospect of the real- 
ization of the conditions which, in the opinion 
of bi-metallists themselves, are necessary for 
the establishment of an efficient bi-metallic sys- 
tem by inter-national agreement.” 


It is believed that an international 
currency system as herein roughly out- 
lined, need not interfere with any exist- 
ing national or local monetary system of 
any nation. The only change would be 
the closing of the mints to the free coin- 
pge of doth gold and silver. That would 
be a virtual compromise between mono- 
metallists and bi-metallists. Any coun- 
try desiring to continue the use of its 
national money might do so, except as 
to the free coinage of gold and silver. 

Whatever coinage of those metals 
they found necessary for local purposes, 
they might be at liberty to coin. The 
international currency herein proposed 
would circulate along side of it just as 
freely as though the peoples of the earth 
were of one mind. 


THE CLEARING CUSTOM. 


THE CLEARING PRINCIPLE A VALID BANKING CUSTOM. 


HE record of exchange transactions 
in the New York clearing house 
for any given day will show something 
like this: ‘* Exchanges, $83,785,055: 
Balances, $5,296,800.”* The record of 
exchanges in the seventy-four other 
clearing houses throughout the country 
will show a similarly small proportion 
of balances to exchanges. The unpub- 
lished facts of exchanges between banks 
in smaller towns, who have no clearing 
house, but who exchange items payable 
by each other, and pay balances only, 
would, if published, equally show a 
small proportion of balances, as com- 
pared with the aggregate amount of ex- 
changes. Carrying the illustration one 
step further, the banks scattered through- 
out the country who have reciprocal ac- 
counts, transmit items for collection, 
each to the other, credit and charge each 
other with such items, and periodically 
settle balances due one way or the other, 
pay balances only in small proportion to 
the aggregate amount of paper settled 
by the exchange and credit. 

The reason for this system of ex- 
change transactions, wherein demands 
are offset and balances only paid, is ob- 
vious. Although each creditor is entitled 
by law to legal tender—gold, silver or 
paper—in satisfaction of his demand, 
the actual payment of legal tender (or 
cash not legal tender) in individual 
settlement of the great bulk of de- 
mands of creditors against debtors is not 
only undesirable but impossible. All 
the gold, silver and paper in the world 
would be insufficient for the purpose, 


*Figures of April 24, 1893. 


even if money payment were desirable 
for each individual demand, which, of 
course, it is not; for in all cases of large 
payments or payments by debtor to cred- 
itor at a distance, banker’s credits are 
clearly preferable. 

As a result, then, not only of conveni- 
ence, but of necessity, the bulk of 
money demands and cross demands upon 
and between creditors and debtors, both 
locally and at a distance (if we exclude 
the numerous cash payments in retail 
trade) are settled, not each independ. 
ently, by cash payment, but by exchange 
between banks in whom they have been 
lodged on deposit or for collection on 
the clearing principle above indicated. 
This is the course of procedure known 
to every business man and is a custom 
having ics foundation in actual neces- 
sity. 

But while this method of payment by 
credit and charging, on the exchange 
principle instead of by actual cash settle 
ment, is the accepted means of liquid- 
ating the large majority of demands 
by creditors upon debtors, and ordin- 
arily answers that purpose, let failure 
of one of the exchanging banks occur, 
and the effectiveness as payment of this 
customary mode of settling demands 
will at once be called into question. 

The Gresham decision in 1890, Com- 
mercial Bank v. Hamilton Bank, 3 B. L. 
J. 256, will be remembered. An item 
owned by A bank was indorsed ‘‘for 
collection” and mailed to B bank, who 
mailed it to C bank. B and C were ex- 
changing banks, who credited and 
charged items to each other, and pe- 
riodically settled balances, as were also 
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A and B banks. C bank collected the 
item and credited it to B. B credited 
it to A, who, upon advice, charged it to 
B. Thus was the item settled for, ac- 
cording to the customary mode of ex- 
change between banks in different 
places. Two days after B bank failed. 
The court held that the indorsement 
‘*for collection” carried notice to C 
bank of A’s ownership of the draft, and 
its proceeds when collected, and that the 
method of exchange, and credit and 
charging between the banks, did not 
constitute payment of the draft. C 
bank, having received the proceeds of a 
draft belonging to A, and having failed 
to pay them either to B or A, was ad- 
judged still liable to A therefor.t The 
court said: ‘* The plaintiff’s indorsement 
upon the draft was plain and its legal 
force cannot be defeated by resort to 
usage, custom or any method of book- 
keeping.” In this case, the method of set- 
tling balances between B and C banks 
was by transfer of credit at their mutual 
correspondent in New York; and C bank 
had directed the New York correspond- 
ent to credit the amount to Bbank. The 
court held that even this did not consti- 
tute a payment of the draft to B bank. 

This Gresham decision, erroneously, 
as we have contended, refused to recog- 
nize the clearing or exchange system as 
a custom binding upon the original 
owner of the draft so as to make the ex- 
change, credit and charging, effective as 
a payment, after the proceeds had been 
collected and accounted for in the ex- 
change account, and the owner had been 
advised thereof. An important decision 
of contrary purport has now been ren- 
dered by the supreme court of Tennes- 
see, in which this necessary custom of 
banks is given full validity. f 


+See full criticism of this decision, 3 B. L. J. 248. 
tHoward v. Walker, reported in this number. 
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A and B were banks in Columbia, 
Tenn., exchanging items with each other 
and crediting and charging balances; 
in other words, making collections under 
the clearing principle of offset, as dis- 
tinguished from demand and payment 
upon each separate item. W, in Cen- 
treville, Tenn., owned a draft payable 
by H in Columbia. He indorsed it ‘‘ for 
collection ” and it was transmitted to A 
bank in Columbia, and went into the 
exchanges of October 13th between A 
and B. Bthereupon charged the debt 
to H’s account as paid. No money was 
paid by B bank to A bank, for the bal- 
ance of exchanges was in its favor, and 
nothing was remitted by A bank to the 
owner, W. Four days later, both A 
and B banks failed. Was the draft 
paid to A bank, by this process of ex- 
change, although noactual money passed, 
so as to relieve H from liability to W 
for the debt which the draft represented? 
The court holds the transaction in which 
the draft was exchanged constituted a 
payment, and it upholds the exchange 
principle as a valid banking custom, 
binding upon all who select banks to 
collect their money demands, 


Since the foregoing was written, the 
opinion of the supreme court of the 
United States in Commercial National 
Bank v. Armstrong has been received 
and is published in this JournaL. It 
involves the title to proceeds of paper 
indorsed for collection and remittance 
to a Cincinnati bank, the Fidelity Na- 
tional, which sent it to correspondent 
banks, who collected and credited the 
proceeds to Fidelity. We quote and 
italicise the following language from the 


.Opinion: 


‘*As to those moneys collected by 
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subagents to whom the Fidelity was in 
debt, and which collections had been 
credited by the subagents upon the 
debts of the Fidelity to them before its 
insolvency was disclosed, the moneys had 
practically passed into the hands of the Fi- 
delity. The collection had been fully com- 
pleted. It was not a mere matter of 
bookkeeping between the Fidelity and 
its agents. Jt was the same as though the 
money had actually reached the vaults of the 
Fidelity. It was a completed transaction 
between it and its subagents, and nothing 
was left but the settlement between the 
Fidelity and the principal.” 

Here, then, is judicial recognition by 
the highest court in the land, of the 
binding effect of the custom of ex- 
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changing, making credit entries and 
settling on the basis of results as a pay- 
ment of items indorsed ‘‘for collec- 
tion.” The credit entry upon collec- 
tion by the correspondent bank to the 
Fidelity who was indebted to it on the 
total of exchanges between the two, is 
adjudged substantially and practically 
equivalent to actual payment of money 
to the Fidelity. The original owner, 
suing the Fidelity, is held not to be 
owner of the proceeds, but creditor of 
the Fidelity only. The credit entry to 
the Fidelity was binding upon him as 
equivalent to a payment of money. 

The questions involved in this import- 
ant case are discussed in the following 
article. 


COLLECTIONS BY INSOLVENT BANKS, 





HE decision of the supreme court 

of the United States in Commercial 
Nat. Bank v. Armstrong, which we give 
our readers in this issue, is worthy of 
more than ordinary examination. It 
makes a considerable advance towards 
settling the law, so far as the federal 
courts are concerned, governing the 
controversies over title to collection pro- 
ceeds which constantly arise whenever 
one of a chain of collecting banks fails. 
Unfortunately, banks ocvasionally fail; 
hence the importance of the subject to 
all other banks who, from the nature of 
their business, are more or less largely 
engaged in the forwarding for, and col- 
lection of, commercial paper. 

The case before the court presented 


these features: The Commercial Bank 
of Philadelphia sent items indorsed 
‘for collection” to the Fidelity Na- 
tional of Cincinnati, under an arrange- 
ment by which the Cincinnati Bank was 
to remit on the 1st, 11th, and 21st of 
each month. The Fidelity bank failed, 
at which time the proceeds of a number 
ot items forwarded by the Commercial 
bank had been collected and were in the 
hands of correspondents of the Cincin- 
nati bank. The Fidelity bank was in- 
debted to some of these correspondents 
when the collections were made, and 
the correspondents before the failure, 
had credited the Fidelity with the 
amounts, as an offset to its indebted- 
ness. In the case of other correspond- 
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ents to whom the Fidelity was not in- 
debted, remittances were made, to the 
receiver after the failure. 

The action was by the Commercial 
Bank against the receiver of the Fidel- 
ity to recover these proceeds as a trust 
fund. 

The supreme court reaches the same 
result as did the circuit court, namely, 
that the Commercial Bank was entitled 
to the full proceeds remitted the re- 
ceiver after the failure; but only to a 
dividend upon those proceeds credited 
by correspondents to the Fidelity before 
the failure, upon its indebtedness to 
them. The theory, however, upon 
which the conclusion is reached is differ- 
ent; and it will be interesting and valu- 
able to note the distinction. 

Both courts agree that up to the time 
of collection, the relation between Com- 
mercial and Fidelity was that of princi- 
pal and agent; but the circuit court pro- 
ceeded on the theory that the Fidelity 
was agent throughout, while the su- 
preme court takes the view that ufon ac- 
counting by the correspondent, after collec- 
tion, Fidelity’s relation was changed 
from agent to debtor. 

That a bank to whom paper is in- 
dorsed ‘‘ for collection” under an agree- 
ment to remit three times a month, 
holds such proceeds upon collection,and 
before remittance, as debtor, having the 
right to use them as its own in the in- 
terim, is an important point to be noted, 
as decided by the supreme court of the 
United States, for many decisions in the 
past have been to the contrary. 

The circuit court’s decision was this: 
While the proceeds, upon collection, 
were a trust fund for which Fidelity was 
accountable as agent, yet the credit by 
those banks to whom Fidelity was in- 
debted, constituted a reduction of their 
proceeds to the possession of Fidelity, 
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so that the trust fund became no longer 
specifically traceable, but passed into 
and became lost in the general assets of 
the Cincinnati bank; leaving the owner 
recourse only asa general creditor for 
converted funds. As to the remain- 
ing proceeds, paid the receiver after the 
failure, they were yet specifically trace- 
able, and therefore subject to the trust 
in favor of the Commercial Bank, 

The supreme court’s decision is this: 
When the items were collected and 
credited by those correspondents to 
whom the Fidelity was in debt, their 
credit constituted a payment of the pro- 
ceeds to Fidelity, who thereupon be- 
came liable to the Commercial Bank as 
debtor, and the latter bank entitled to 
dividend only. Concerning the remain- 
ing items, although collected before the 
failure, they were not accounted tor un- 
til after the receiver was appointed; in 
the interim the correspondents held the 
specific moneys in hand to be delivered 
to Fidelity. At the time of the failure, 
therefore, the money had not passed 
into Fidelity’s possession; its relation 
had not yet changed from agent to 
debtor; and the payment to the receiver 
thereafter was of a trust fund to which 
the Commercial Bank was entitled. 

We do not propose to comment upon 
this decision. Our only purpose is an 
attempt to bring the points decided out 
clearly, for the information of bankers. 
An interesting feature of the decision, 
which we refer to more at length else- 
where,* is its recognition of the custom 
of exchanges and book credits of paper 
passing between banks as an effective 
mode of payment of collection items, 
although specific cash remittance is not 


made, and the binding effect of this 
custom upon parties who select banks to 
make their collections. 





* See article The Clearing Principle a Valid Bank- 
ing Custom. 
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CURRENT LEGAL DECISIONS. ‘ 


puis department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 

rectors. The experiences theydisclose are likewise worthy the careful attention and study of the merchant 
the depositor, and the bank student seeking advancement. Furtherinformation regarding any case publishe 
herein, will be furnished on application. 


PAYMENT OF COLLECTION ITEM BY CREDIT ENTRY. 


THE CLEARING PRINCIPLE UPHELD AS A VALID BANKING CUSTOM. 


Howard v. Walker, Supreme Court of Tennessee, March 23, 1893. 


The decision in this case is of far-reaching importance, and deserves the attention of every 
banker in the country. It recognizes as a valid banking custom and an effectual mode of payment 
the clearing principle of exchange of items between banks, wherein the settlement of demands is 
made, not by a transfer of actual cash in each individual case, but by corresponding credits and 
charges upon the books of the exchanging banks; and it holds the owner of a collection item, 
who deposits it with a bank for collection, bound and concluded by this mode of payment, al- 
though no cash in payment of the particular item passes between the paying and the collecting 
bank. We make this case and the transactions and principles it involves the text for a special ar- 
ticle in this number, and compare the conclusion reached with that of the much talked of Gresham 
case, decided in 1890, which refused to recognize the custom of credit and charging between banks 
as a valid and effectual payment, binding upon an original owner of an item indorsed ‘‘ for collec 


tion,” 


On October 13th,two banks in Columbia, Tenn., the 
Columbia Banking Co. and the bank of Columbia, 
exchanged items with each other, as wastheir custom, 
and there being an excess of items aggregating $2,000, 
in favor of the Bank of Columbia, this excess was 
charged by it on its books to the Columbia Banking 
Co., which gave a corresponding credit to the Bank of 
Columbia. 

Among the itemsin this exchange was a draftin 
favoref Walker upon Howard & Co.. deposited by 
Walker with a Centreville bank, indorsed “ fcr collec- 

ion” by Centreville to the Columbia Banking Co. 
and settled by the exchange, as aforesaid. 

Four days later both the Columbia banks failed. 

In an action by Walker against Howard & Co. for 
the debt represented by the draft on the theory that it 
iad not been paid. 

‘Teid (reversing the lower court) the transaction.of 
exchange constituted a payment of the draft. The 
/peration involved was a reasonable banking custom, 
adopted as a necessity by the banks, and it bound the 
owner of the draft. 


Error to Circuit Court, Maury county; 
E. D. Patterson, Judge. 

Action by W. L. Walker against J. 
W. Howard & Co. to recover the price 
ofa mule. There was a judgment for 
plaintiff and defendants bring error. 
Reversed. 


Hughes & Hatcher, for plaintiffs in 
error. 

George C. Taylor, for defendant in 
error. 


Snopcrass, J.—The plaintiffs in error 
were defendants belowin a suit brought 
by Walker, before a justice of the peace, 
for $140, the price of a mule. He ob- 
tained judgment before the justice, and 
on appeal in the circuit court, for the 
amount claimed; and Howard & Co. 
appealed in error. The facts were 
agreed upon and are as fo'lows: How- 
ard & Co. authorized W. T. Boyd to 
buy mules for them in October, 1891, 
and to pay for such mules by drafts 
drawn on them. On October 5, 1891, 
Boyd bought a mule for them from 
Walker and gave him a draft on How- 
ard & Co. for its price, $140. Walker 
indorsed the draft, and deposited it in 
the First National Bank of Centreville, 
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Tenn., on same day; and this bank im- 
mediately forwarded it to its regular 
correspondent at Columbia—the Co- 
lumbia Banking Company — indorsed 
for collection. The Columbia Banking 
Company received the draft on the 7th 
and on the 8th October presented the 
draft to Mr. Howard, of the firm of 
Howard & Co., who directed that it be 
taken to the Bank of Columbia for pay- 
ment. On the 13th October the Co- 
lumbia Banking Company presented 
the draft to the Bank of Columbia, 
where directed, and where Howard & 
Co. had funds more than sufficient to 
pay it. The bank took the draft and 


charged it to account of Howard & Co. 
cancelled it, and delivered it afterwards 
to them upon making up their pass-book; 
leaving still a balance to the credit of 
Howard & Co. in the Bank of Columbia. 
No money was actually paid out, but in 


the settlement between these banks on 
that day (which was the usual daily set- 
tlement according to custom of these 
banks) the Bank of Columbia held checks 
and drafts against the Columbia Banking 
Company tothe amount of $2,000 in ex- 
cess of drafts and checks held by the 
Columbia Banking Company against the 
Bank of Columbia; and it therefore 
charged up, according to custom of these 
banks,—and as it is agreed of all banks, 
—this excess of $2,000 to the Columbia 
Banking Company, which gave a cor- 
responding credit to the Bank of Co- 
lumbia. The Columbia Banking Com- 
pany never remitted to the Bank of 
Centreville, and that bank never re- 
ceived anything on the draft or other- 
wise, through this collection. Both the 
Bank of Columbia and the Columbia 
Banking Company failed on the 17th of 
October. They were both insolvent 
from the 5th to the 17th, but their offi- 
cers did not know it until October 17th, 
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and there is no pretense of bad faith in 
their transactions with each other. They 
were according to the usual daily course 
of business between them. When the 
settlement referred to, of the 13th Oc- 
tober, took place, in which the draft 
now in controversy was included, the 
Columbia Banking Company gave credit 
to the First National Bank of Centre- 
ville for the amount of the draft, but, as 
before stated, never actually remitted or 
otherwise paid it to that bank or plain- 
tiff. When the Columbia Banking Com- 
pany and the Bank of Columbia sus- 
pended business, on the 17th, the 
former was indebted to the latter sev- 
eral thousand dollars, 

Upon these facts, with some others, 
not material to be stated, the circuit 
judge held the draft had not been paid; 
that the transaction in which it was set- 
tled was not a collection, and was not 
binding on plaintiff; and that Howard 
& Co. were still liable to him for the 
original draft. In this, we hold, there 
was manifest error. The collection was, 
according to bank custom, as effectual 
as though the money had been handed 
over the counter by each bank to the 
other in satisfaction of this, as of the 
several otherchecksinvolved. It makes 
no difference and makes it none the less 
a payment, that the indorsement by the 
Centreville Bank was restrictive—‘“ for 
collection.” It was expected that such 
draft would be collected in the usual 
way, and it is agreed that it was done ac- 
cording to custom of these and all banks 
in daily transactions with each other, in 
which checks are not paid alternately 
back and forth, but settlement made 
upon the basis indicated. This is the 
usual, general custom, and is a reason- 
able one, and parties dealing with the 
banks adopting it are bound byit. 1 
Morse, Banks (3d ed.), pp. 28, 29, $ 9, 
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and notes; JVil/s v. Bank, 11 Wheat. 
431; Bankv. Triplett, 1 Pet. 25; Sah- 
lien v. Bank, 90 Tenn. 221, 16S. W. 
Rep. 373. The references on the sub- 
ject in the foregoing cases cited estab- 
lish conclusively the binding effect of 
reasonable customs of banks in general 
collections as in other dealings, and 
cover in principle the case before us; 
but the exact question has been decided 
and it is treated as settled. In his work 
on Commercial Paper, Mr. Randolph 
says: ‘‘If the holder of a bill directs 
that it be paid to a certain banker, pro- 
curing credit with such banker will 
amount to a payment of the bill. So, 
if the amount of a note is credited to a 
bank holding it for collection (according 
to thecustom of dealings between the 
banks) it will be a payment, although 
the bank making the note and giving 
the credit failed on the day it was so 
credited.” Volume 3, $$ 1395, 1456. 
also, Commercial Bank v. Union 


See, 
Bank, 11 N. Y. 213, 214; Briggs v. Bank, 
89 N. Y. 182; Bank v. McClung, 7 Lea, 


492. The doctrine has been extended, 
and collecting banks have been recog- 
nized as authorized to receive their own 
certificates of deposit in payment, and 
the debtor is discharged, even though 
the bank fails before remitting. I 
Morse, Banks, § 305. 

These principles are not in contra- 
vention of that which permits an agent 
to receive only money in payment of his 
principal’s debt. If the principal select 
a bank as his collecting agent, he is 
presumed to understand the business 
methods by which such transactions are 
effected through usages of banks. Ac- 
tual ignorance of them 1s of no avail as 
an excuse; for, as said in the case cited 
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by Mr. Morse on the last proposition 
herein stated, in respect to the transac- 
tion as a question of custom, ignorance 
of the plaintiff as to the existence of 
such usage was of no moment. Every 
business man must be held to know the 
method by which nearly all banks in the 
country transact business by checks, 
drafts and certificates of deposit. A/ort- 
gage Co. v. Tibballs, 63 lowa, 468, 19 N. 
W. Rep. 319. These business transac- 
tions are understood to be, and are, in 
effect, the payment of money by one, 
and its receipt by the other bank. It is 
impracticable, if not impossible, to go 
through the vain and empty formality of 
paying cash back and forth by each 
bank to every other on every separate 
check involved in the multiplicity of the 
transactions in which they are used, 
The banks must resort to a method of 
balancing accounts and settling on basis 
of results; and no man sending a check 
or draft for collection has any reason to 
expect that his collection will be madc 
otherwise than all are made inthis way. 
It is a money settlement, and the re- 
ceipt of money in payment, in the actual 
business sense that the law requires, un- 
der the reasonable custom adopted by 
banks as a necessity, and recognized as 
such throughout the world. It is the 
recognition and adoption of this view 
which has sustained that greatest of 
modern conveniences, the clearing house 
system, which a contrary one would 
now overthrow. Neither authority nor 
policy requires an abandonment of it, 
but, on the contrary, the courts are im- 
pelled by both to uphold it. 

The judgment is therefore reversed, 
and judgment entered here for defend- 
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TITLE TO PROCEEDS COLLECTED BY INSOLVENT BANK. 


Commercial National Bank v. Armstrong, Supreme Court of the VU. S., March 6, 1893. 


This case is fully discussed in the article ‘* Collections by Insolvent Banks.” 


A Cincinnati Bank wrote to a Philadelphia Bank: 
“Will collect at par all points west of Pennsylvania, 
and remit the rst, 11th and 21st of each month.’”” The 
latter accepted this proposition, and thereafter, from 
time to time, forwarded paper indorsed ‘ For collec- 
tion.’”’ Business was carried on under this arrange- 
ment, for several months, when the Cincinnati bank 
failed, having 1n its hands, or in the hands ot its sub- 
agent banks, the proceeds of paper thus forwarded. 
Held, that the relation between the banks was that of 
principal and agent, until the collection of the paper 
and the receipt of the money by the Cincinnati bank, 
after which time the relation was that of debtor and 
creditor; and hence that the receiver of the Cincinnati 
bank could not be charged, as trustee, with any 
moneys which were collected, and passed into its gen- 
eral funds, before the failure, or which before that 
time were collected by subagents, and credited to it 
on a debt which 1t owed them, but that he could be so 
charged with moneys collected by a subagent before 
the failure, and afterwards paid to the receiver. 39 
Fed. Rep. 684, affirmed. 


Appeals from the circuit court of the 
United States for the southern district 
of Ohio. Affirmed. 

Statement by Mr. Justice BREWER: 

On the 23d of November, 1887, the 
Commercial National Bank of Pennsyl- 
vania filed its bill of complaint in the 
circuit court of the United States for 
the southern district of Ohio, against 
David Armstrong, receiver of the Fidel- 
ity National Bank of Cincinnati, the 
purpose of which bill was to charge the 
defendant, as trustee of the plaintiff, 
for $17,460.32, certain funds in his pos- 
session. To this bill of complaint the 
defendant duly appeared and answered. 
After the taking of testimony, the case 
was submitted on pleadings and proofs, 
and on the 8th of June, 1889, a decree 
was entered in favor of the plaintiff, di- 
recting the defendant to pay to it the 


sum of $7,209.59, which he was ad- 
judged to hold as trustee, and also 
whatever sums he might thereafter re- 
ceive from the receiver of the Fifth Na- 
tional Bank of St. Louis, Mo., as divi- 
dends upon the sum of $1,577.89, the 
amount of paper transmitted to that 
bank tor collection, From this decree 
both parties appealed to thiscourt. The 
opinion of the circuit court was delivered 
by Jackson, Circuit Judge, and will be 
found in 39 Fed. Rep. 684. 

The transactions between the two 
banks originated in the following letter, 
sent by the Fidelity National Bank to 
the plaintiff: 


“U.S. Depository. 
The F:delity National Bank, 
Capital, $1,000,000. 

Briggs Swift, President; E. L. Harper, vice-president; 
Ammi Baldwin, cashier; Benjamin E. Hopkins, 
Assistant-Cashier. 

Cincinnati, 2, 12, 1887. 


Commercial Nat. Bank, Phila., Pa.—Gentlemen: In- 
closed herewith we hand you our last statement, 
showing us to to be the second bank in Ohio, in depos- 
its,in the tenth month of our existence. We snould 
be pleased to serve you, and trust you will find it to 
your advantage to accept one of the following propo- 
sitions: 

No. 1. We will collect all items at par, and allow two 
and a half per cent. interest on daily balances, calcu- 
lated monthly. We will remit any balance you have 
above $2,000 in New York draft, as you direct, or ship 
currency at your cost for expressage. 

No. 2. Will collect at par all points west of Pennsy!- 
vania, and remit the 1st, 11th and 21st of each month. 

No. 3. We will collect at par Ohio, Indiana and Ken- 
tucky items, and remit balance every Monday by 
draft on New York. 

We do notcharge for exchange on propositions No. 
1, 2and 3. 

No. 4. Will collect Cincinnati items and remit daily 
at 40 cents per thousand, or 20 cents for $500 or less. 
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National banks not ina reserve city can count all 
they have with us as reserve. 
Your early reply will oblige, resp ctfully yours, 
E. L. HARPER, V. P. 


To this letter the plaintiff replied on 
February 18th, accepting proposition 
No. 2; and thereafter, from time to 
time, forwarded paper for collection. 
The Fidelity Bank caused to be made 
and sent to the plaintiff a rubber stamp 
for use in indorsing paper thus for- 
warded. This stamp read as follows: 


“Pay Fidelity National Bank of Cincinnati, O., or 
order, for collection for Commercial Bank of Philadel- 
phia, Pa. E. P. Graham, Cashier.” 


Business was carried on between the 
two banks under this arrangement until 
June 20, 1887, when the Fidelity Bank 
failed, having in its hands, or in the 
hands of other banks to which the same 
had been sent by it for collection, pro- 
ceeds of paper forwarded by plaintiff 
after June 4th amounting to $16,851.92. 
The only correspondence which took 


place during this time between the par- 
ties, which can be considered as throw- 
ing any light upon the arrangement be- 
tween them, was a letter from the plain- 
tiff of May 25th, as follows: 


“We don’t wish to complain, but would like to un- 
derstand why your remittance to us of May 2a: only 
included items sent you upto May 14, and received by 
youon the 16th We have to explain these things 
to our depositors, and wish to act intelligently on the 
subject;” and a reply in these words: “ We collect at 
par, and include in our remittances everything col- 
lected to date.’’ 


The conclusions of the circuit judge 
were that the relation between the two 
banks was that of a principal and agent, 
—a relation which continued, not only 
while the paper was held by the Fidelity 
Bank, but after the moneys had been 
collected thereon; but that, in order to 
enforce a trust in favor of the plaintiff 
as to any of the moneys so collected, 
they must be specifically traceable, and 
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that it was not sufficient to show that 
by collection they had passed into the 
general funds of the bank. This paper 
had substantially all passed into the 
hands of other banks, to whom it had 
been sent by the Fidelity Bank, as its 
sub-agents, and the circuit judge held 
that if the Fidelity was indebted to these 
local banks, subagents, and the collec- 
tions, when made, were entered in their 
books as a credit to such indebtedness, 
they must be considered as reduced to 
possession, and as having passed into 
the general funds of the Fidelity; but 
that, on the other hand, if the Fidelity 
was not indebted to the subagent banks, 
and the collections remained in their 
hands to be subsequently remitted to 
the Fidelity, and in fact were paid to the 
receiver after his appointment, they 
were specifically traceable, and were 
therefore subject to the trust created by 
the relationship between the two banks, 
and payment thereof could be enforced 
out of the funds in the hands of the re- 
ceiver. 

Edward Colston, Judson Harmon and 
George Hoadly, /Jr., for Commercial 
Bank, John W. Herron, for Armstrong 


Mr. Justice Brewer, after stating tl« 
facts in the foregoing language, deliv 
ered the opinion of the court. 

We agree with the circuit judge tha 
the relation created between the banka 
to uncollected paper was that of prin- 
cipal and agent, and that the mere 
fact that a subagent of the Fidelity 
Bank had collected the money due 
on such paper was not a mingling 
of those collections with the general 
funds of the Fidelity, and did not 
operate to relieve them from the 
trust obligation created by the agency 
ot the Fidelity, or create any difficulty 
in specifically tracing them. As to such 
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paper, the transaction may be described 
thus: The plaintiff handed it to the Fi- 
delity. The Fidelity handed it to a 
subagent. The subagent collected it, 
and held the specific money in hand to 
be delivered to the Fidelity. Then the 
failure of the Fidelity came, and the 
specific money was handed to its re- 
ceiver. That money never became a 
part of the general funds of the Fidelity. 
It was not applied by the subagent in 
reducing the indebtedness of the Fidel- 
ity to it, but it was held as a sum col- 
lected, to be paid over to the Fidelity, 
or to whomsoever might be entitled to 
it. The Fidelity received the paper as 
agent, and the indorsement ‘‘for col- 
lection,” was notice that its possession 
was that of agent, and not of owner. In 
Sweeny v. Easter, 1 Wall. 166, 173, in 
which there was an indorsement ‘for 
collection,” Mr. Justice Miller said: 
‘* The words ‘for collection’ evidently 


had a meaning. That meaning was in- 
tended to limit the effect which would 


have been given to the indorsement 
without them, and warned the party 
that, contrary to the purpose of a gen- 
eral or blank indorsement, this was not 
intended to transfer the ownership of 
the note or its proceeds.” And in White 
v. Bank, 102 U. S. 658, 661, where the 
indorsement was ‘‘for account,” the 
same justice, speaking of the indorse- 
ment said: ‘‘It does not purport to 
transfer the title of the paper, or the 
ownership of the money when received.” 
The plaintiff, then, as principal, could 
unquestionably have controlled the 
paper at any time before its payment, 
and this control extended to such time 
as the money was received by its agent, 
the Fidelity. Bank v. Hubbell, 117 N.Y. 
384, 22 N. E. Rep. 1031; Manufacturers’ 
Nat. Bank v. Coutinental Bank, 148 Mass. 
553, 20 N. E. Rep. 193. Freeman's Nat. 
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Bank v. National Tube Works, 151 Mass. 
413, 24 N. E. Rep. 779; Armstrong v. 
Bank, (Ky.) 14 S. W. Rep. 411; First 
Nat. Bank of Crown Point v. First Nat. 
Bank of Richmond, 76 Ind. 561. 

In those cases the suits were against 
subagent banks. It is true that in most 
of them the collection was made by the 
subagent after the avowed insolvency of 
the agent, but that fact we cannot think 
is decisive. If, before the subagent 
parts with the money, or credits it upon 
an indebtedness of the agent bank to it, 
the insolvency of the latter is disclosed, 
it ought not to place the funds which it 
has collected, and which it knows belong 
to a third party, in the hands of that in- 
solvent agent or its assignee; and, on 
the other hand, such insolvent agent has 
no equity in claiming that this money, 
which it has not yet received, and which 
belongs to its principal, should be trans- 
ferred to, and mixed with, its general 
funds in the hands of its assignee for 
the benefit of its general creditors, and 
to the exclusion of the principal for 
whom it was collected. Whether it be 
said that such funds are specifically 
traceable in the possession of the sub- 
agent, or that the agent has never re- 
duced those funds to possession, or put 
itself in a position where it could right- 
fully claim that it has changed the rela- 
tion of agent to that of debtor, the re- 
sultis the same. The Fidelity received 
this paper as agent. At the time of its 
insolvency, when its right to continue in 
business ceased, it had not fully per- 
formed its duties as agent and collector. 
It had not received the moneys collected 
by its subagent. They were traceable 
as separate and specific funds, and 
therefore the plaintiff was entitled 
to have them paid out of the assets in 
the hands of the receiver, for, when he 
collected them from these subagents, he 
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was, in fact, collecting them as the 
agent of the principal. No mere book- 
keeping between the Fidelity and its 
subagents could change the actual status 
of the parties, or destroy rights which 
arise out of the real facts of the trans- 
action. 

We also agree with the circuit court, 
in its conclusions as to those moneys 
collected by subagents to whom the Fi- 
delity was in debt, and whichcollections 
had been credited by the subagents upon 
the debts of the Fidelity to them before 
its insolvency was disclosed; for there 
the moneys had practically passed into 
the hands of the Fidelity. The collec- 
tion had been fully completed. It was 


not a mere matter of bookkeeping be- 
tween the Fidelity and its agents. It 
was the same as though the money had 
actually reached the vaults of the Fidel- 
ity. It was a completed transaction be- 
tween it and its subagents, and nothing 


was left but the settlement between the 
Fidelity and the principal—the plaintiff. 

The conclusions of the circuit court 
were based upon the idea that these col- 
lections could not be traced, because 
they had passed into the general fund of 
the bank. We think, however, a more 
satisfactory reason is found in the tact 
that by the terms of the arrangement 
between the plaintiff and the Fidelity 
the relation of debtor and creditor was 
created when the collections were fully 
made. The agreement was to collect 
at par, and remit the 1st, 11th and 21st 
of each month, Collections intermediate 
those dates were, by the custom of banks, 
and the evident understanding of the 
parties, to be mingled with the general 
funds of the Fidelity, and used in its 
business. The fact that the intervals 
between the dates for remitting were 
brief isimmaterial. The principle is the 
same as if the Fidelity was to remit only 
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once every six months. It was the con- 
templation of the parties, and must be 
so adjudged, according to the ordinary 
custom of banking, that these collections 
were not to be placed on special deposit 

and held until the day for remitting. 
The very fact that collections were to 
be made at par shows that the compen- 
sation for the trouble and expense of 
collection was understood to be the 
temporary deposit of funds thus col- 
lected, and the temporary use thereof 
by the Fidelity. The case of Marine 
Bank v. Fulton Bank, 2 Wall. 252, is in 
point, though it may be conceded that 
the facts in that tending to show the re- 
lation of debtor and creditor are more 
significant than those here, In the 
spring of 1861, the Fulton Bank of New 
York sent two notes for collection to the 
Marine Bank of Chicago. There being 
some trouble about currency, the Fulton 
Bank requested the Marine Bank to 
hold the avails of the collection subject 
to order, and advise amount credited. 
Afterwards the Marine Bank sought to 
pay in thecurrency which it had received 
on the collection, then largely depre- 
ciated, but its claim in this respect was 
denied; Mr. Justice Miller, speaking for 
the court, saying: ‘‘The truth, un- 
doubtedly, is that both parties under- 
stood that, when the money was col- 
lected, plaintiff was to have credit with 
the defendant for the amount of the col- 
lection, and that defendant would use 
the money in its business. Thus the 
defendant was guilty of no wrong in 
using the money, because it had become 
its own, It was used by the bank in the 
same manner that it used the money de- 
posited with it that day by city custom- 
ers, and the relation between the two. 
banks was the same as that between the 
Chicago bank and its city depositors. It 
would be a waste of argument to at- 
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tempt to prove that this was a debtor 
and creditor relation. All deposits 
made with bankers may be divided into 
two classes, namely, those in which the 
bank becomes bailee of the depositor, 
the title to the thing deposited remain- 
ing with the latter; and that other kind 
of deposit of money peculiar to banking 
business, in which the depositor, for 
his own convenience, parts with the 
title to his money, and loans it to the 
banker, and the latter, in consideration 
of the loan of the money, and the right 
to use it for his own profit, agrees to re- 
fund the same amount, or any part 
thereof, on demand. The case before 
us is not of the former class. It must 
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be of the latter,” 

That reasoning is applicable here. 
Bearing in mind the custom of banks, it 
cannot be that the parties understood 
that the collections made by the Fidelity 
during the intervals between the days 
of remitting were to be made special de- 
posits, but, on the contrary, it is clear 
that they intended that the moneys thus 
received should pass into the general 
funds of the bank, and be used by it as 
other funds, and that, when the day for 
remitting came, the remittance should 
be made out of such general funds. 

The conclusions, therefore, reached 
by the circuit court, were correct, and 
the judgment is affirmed. 


USURY BY NATIONAL BANK IN TENNESSEE. 


Bobo v. Peoples’ Nat. Bank of Shelbyville, Snpreme Court of Tennessee. March 23, 1893. 


1. Under Rev. St. U. S. § 5198, providing that where 
a national bank knowingly charges usurious interest 
for discounting a note, the person who has paid such 
interest may recover back “twice the amount of inter- 
est thus paid,” provided such action is commenced 
within two years from the time the transaction oc- 
curred, the limitation runs from the time such note 
is discounted and the usurious interest reserved from 
the proceeds. 

2. Under such statute the proper measure of recov- 
ery is twice the excess of interest so taken over and 
above legal interest. 


Appeal from chancery court, Bedford 
county; W. S. Bearden, Chancellor. 

Action by C. N. Bobo against the 
People’s National Bank of Shelbyville 
to recover twice the amount of interest 
paid defendant by him for discounting 
a note on account of the usurious rate 


charged him by defendant. Judgment 
for plaintiff. . Defendant appeals. Re- 
versed. 

J. H. Holman, for complainant. £. 
Caldwell, Ivie & Ivie, and Smith & Dick- 
enson, for defendant. 


Wirkes, J. Among other questions 
presented in this cause is the proper 
construction of sections 5197 and 5198 
of the Revised Statutes of the United 
States, relating to national banking as- 
sociations. These sections are as fol- 
lows: Section 5197: 


Any association may take, receive, reserve, 
and charge on any loan or discount made, or 
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upon any note, bill of exchange, or other evi- 
dence of debt, interest at the rate allowed by 
the laws of the state, territory, or district where 
the bank is located and no more, except when, 
by the laws of any state, a different rate is lim- 
ited for banks of issue organized under state 
laws, the rate so limited shall be allowed for as- 
sociations organized or existing in any such 
state under this title. When no rate is fixed by 
the laws of the state or territory or district, the 
bank may take, reserve or charge a rate not ex- 
ceeding seven per centum, and such interest 
may be taken in advance, reckoning the days 
for which the note, bill, or other evidence of 
debt hastorun. And the purchase, discount, 
or sale of a bona-fide bill of exchange, payable 
at another place than the place of such purchase, 
discount or sale, at not more than the current 
rate of exchange for sight drafts in addition to 
the interest, shall not be considered as taking 
or receiving a greater rate of interest.” 


Section 5198: 


‘The taking, receiving, reserving, or charging 
a rate of interest greater than is allowed by the 
preceding section, when knowingly done, shall 
be deemed a forteiture of the entire interest 
which the note, bill or other evidence of debt 
carries with it, or which has been agreed to be 
paidthereon. In case the greater rate of inter- 
est has been paid, the person by whom it has 
been paid or his legal representative may re- 
cover back, in an action in the nature of an 
action of debt, twice the amount of the interest 
thus paid, from the association taking or receiv- 
ing the same, provided such action is com- 
menced within two years from the time the 
usurious transaction occurred. That suits, ac- 
tions, and proceedings against any association 
under this title may be had in any circuit, dis- 
trict or territorial court of the United States 
held within the district in which such association 
may be established, or in any state, county or 
municipal court inthe county or city in which 
sa.d association is located, having jurisdiction 
in similar cases.” 


On the 8th of November, 1887, Hut- 
son & Bobo, partners, discounted in the 
People’s National Bank of Shelbyville, 
their note for $5,000, the bank retaining 
and reserving $170.85 as discount upon 


the same. On December 5, 1887, they 
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discounted in said bank another note, 
for $3,000, the bank retaining and re- 
serving $102.40 as discount upon it. 
This bill was filed in the chancery court 
of Bedford county March 3, 1890, to re- 
cover one-half of double the amount of 
the discount reserved by the bank, upon 
the ground that the interest or discount 
reserved was ata rate greater than al- 
lowed by the laws of Tennessee. Hutson, 
one of the firm, joins in the suit, to en- 
able his partner, Bobo, to work out his 
rights, but declines for himself to re- 
ceive or demand any relief, and hence 
the contention is for the one-half to 
which it is claimed Bobo is entitled 
under the statute. 

It is conceded that the rate of inter- 
est or discount reserved was greater than 
allowed by the laws of .Tennessee, and 
was taken knowingly. It is insisted 
that the action as to these items is 
barred by the limitation of two years, 
provided in the statute; and that, even 
as to items reserved afterwards, and 
within two years, the recovery could be 
only for double the excess of the inter- 
est reserved over the legal rate, and not 
for double the entire interest reserved. 
The chancellor found against the bank 
on both these contentions. There are 
other matters of controversy in the case 
but it is not necessary to notice them in 
this written opinion. 

The transactions in this case are what 
is known in banking circles as ‘‘ dis- 
counts.” Discounting notes consists in 
advancing money uponthem, deducting 
the interest, and receiving, retaining or 
reserving the same in advance; that is 
to say, the notes are made for certain 
amounts, running a certain time to ma- 
turity; the interest or discount is de- 
ducted at the time the notes are made, 
from their face, and the net proceeds 
only are placed to the credit of the bor- 
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rower. Under this hypothesis it is con- 
tended that the interest was reserved 
and paid at the dates when the notes 
were discounted, that the ‘‘ usurious 
transaction,” then occurred, and the 
statute of limitations then commenced 
torun. The language of the statute is: 
‘*The action must be brought within 
two years from the time the ‘ usurious 
transaction’ occurred.” The question, 
then, is presented, when does the ‘‘ usu- 
rious transaction” occur in the case of 
discounted paper? Is it when the dis- 
count is made, and the interest is re- 
served out of the proceeds, or is it when 
the debts then contracted are paid off 
and discharged, or final judgment ren- 
dered thereon? The authorities upon 
the question are conflicting. In the case 


of Duncan v. Bank, 11 Bank. Mag. 787, 
also reported in 1 Thomp. Nat. Bank 
Cas. 360, it is held that the limitation 
does not begin to run until the princi- 


pal has been paid, or judgment entered 
for the full amount thereof. The reason 
assigned for this holding is that it can- 
not be ascertained before payment or 
judgment whether the interest is usuri- 
ous or not, as it may have been intended 
to apply the excess over the legal rate, 
not as interest, but to the reduction of 
the principal. In case of discounted 
paper, the usury being reserved in ad- 
vance and retained as interest, this 
reason will not apply, as the purpose of 
retaining the excess as interest has not 
only been manifested but has already 
been carried into practical effect. On 
the other hand, in the case of Lynch v. 
Bank, 46 Amer. Rep. 526, it is said: 
‘*The two-years’ limitation begins to 
run the instant the usurious interest is 
paid, without regard to the payment of 
the principal.” To the same effect is 
the case of Shinkle v. Bank, 21 Ohio St. 
525. Inthe case of Bank v. Overholt, 
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96 Pa. St. 329, it is said: ‘* Upon ac- 
tual payment by the borrower and re- 
ceipt of illegal interest by the bank, the 
right of action accrues, and can be 
maintained whether the debt has been 
paid or not.” See, also, Bank v. Triméle, 
40 Ohio St. 629; Kinser v. Bank, (lowa) 
13 N. W. Rep. 59. We are of opinion 
that, the suit in this case not having 
been brought within two years from the 
dates when the notes were discounted 
and the usurious interest reserved, the ac- 
tion as to the items so reserved upon the 
original discounts is barred by the lim- 
itation of two years fixed by the statute. 
As to items of interest or discount col- 
lected or reserved upon the notes when 
renewed within two years, the limitation 
does not apply, and the action is not 
barred. The chancellor held the con- 
trary of the first proposition, and as to 
this his decision is reversed, and the 
two items mentioned will be stricken 
out. 

Again, the contention is that under 
the statute, judgment can only be taken 
for double the excess of interest, and 
not double the entire interest reserved 
or paid. Upon this question, also, the 
authorities are not agreed. In the case 
of Hinterminster v. Bank, 64 N. Y. 212, 
the action was to recover twice the 
amount of interest paid, but the court 
limited the recovery to twice the excess 
over the legal rate, saying it would be 
disposed to hold to the contrary, but 
for recent decisions of the United States 
courts; but the decisions in point are 
not cited. The same principle was held 
in Brown v. Bank, 72 Pa. St. 209. In 
the case of Bank v. Johnson, 104 U. S. 
271, in the opinion of the court appears 
the following statement: ‘‘ Upon these 
facts judgment was rendered against the 
defendant below for $5,470.72—twice 
the amount of the interest in excess of 
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seven per centum per annum,—to re- 
verse which this writ of error is prose- 
cuted.” The decree of the court below 
was affirmed, but the question now in 
consideration, though necessarily passed 
upon, was not argued nor discussed in 
the opinion, and it seems to have been 
conceded by counsel and by the court 
that the proper measure of damages had 
been given. We are of opinion that upon 
a fair construction of the language of 
the statute the proper measure of recov- 
ery is twice the excess of interest re- 
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served or paid over and above legal in- 
terest, and not twice the amount of the 
entire interest, as held by the chancellor; 
and upon that holding his decision is re- 
versed, The cause will be remanded to 
the court below to determine the amount 
of the usury, and for proper judgment 
according to this opinion. The costs of 
the appeal will be paid by appellee, and 
the costs of the court below will be 
equally divided. Other questions pre- 
sented in the record are nut necessary 
to be written upon. 


ABSTRACTS AND NOTES OF CASES. 


Purchase of Draft from Customer. 


THE RISK A CASHIER TAKES IN SO DOING, 


Goff v. Stoughton State Bank, Wisconsin Supreme Court, March 21, 1893. 


This case points to the moral that it is not well fora 
bank cashier to cash drafts for a customer and pay 
him the proceeds over the counter, when the latter 
keeps a deposit account and could just as well deposit 
the draft and draw the money by means of a check. 
Should a subsequent dispute as to the payment arise, 
the bank is at a disadvantage, for while the customer 
can easily prove the receipt of the draft by the bank 
—the paper itself furnishing evidence of the transfer,* 
the bank has norecord evidence of the payment. If 
the customer claims that he deposited the draft and 
it was not entered in his account, the story is a plaus- 
ible one and would weigh heavier with a jury than 
the bank's contrary statement that it had cashed the 
draft without book entry, as this latter proceeding 
seems anomalous, where the customer carries a regu- 
lar account with the bank. The jury in the present 
case, involving a transaction of this character, found 
for the customer and against the bank. 


Cameron Goff kept an account with 
the Stoughton State Bank. Early in 


*We are speaking generally. In the case now re- 
ported, the customer did not indorse the draft. 


April, 1889, he handed a draft for $38.50 
over the counter of the bank to the 


cashier. He claimed that he handed 
the draft through the wicket in his bank 
book and requested that his book be 
balanced. On the other hand, the cash- 
ier claimed that the customer handed 
the draft to him without the book, re- 
questing the cash, which was given him. 
The customer denied the payment and 
sued the bank for the amount of the 
draft. His bank book was introduced 
in evidence and showed no entry, either 
debit or credit, pertaining to the draft; 
neither did the account on the bank’s 
books. The draft was not indorsed by 
the customer. The jury found a ver- 
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dict against the bank, upon which judg- 
ment was rendered. The bank ap- 
pealed, alleging two errors: (1) that it 
was wrong toadmit the customer’s bank 
book in evidence in his behalf; (2) that 
it was wrong to place the burden of 
proving that the draft was paid for in 
cash, upon the bank. We append the 
court’s decision against the bank upon 
these two points: 

1. As tothe bank book. It was an 
account kept by defendant of the busi- 
ness transactions between it and the 
plaintiff at and just prior to the time 
the check was handed in to the bank, 
The plaintiff contending that he handed 
in the draft in the book, thus indicating 
that he desired credit therefor upon his 
account, was certainly entitled to 
show that he had an open account at 
the bank, and this fact the book cer- 
tainly proved. Furthermore, there was 
a serious conflict in the evidence as to 
when this open account was balanced, 
the defense claiming and relying upon 
their own ledger account to show that 
it was balanced March 3oth, and the 
plaintiff claiming that such balance was 
struck in April. One item in the plaint- 
iff’s bank book tended to contradict de- 
fendant’s claim and show that the bal- 
ance was not struck until April 1st at 
least. In this view, also, the book was 
properly admissible. 


2. As tothe burden of proof. If the 
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plaintiff had sold any ordinary article 
of personal property to the defendant, 
the burden of proving payment there- 
for would certainly be upon the defend- 
ant. Rossiter v. Schultz, 62 Wis. 655, 22 
N. W. Rep. 839. Does this rule apply 
in the present case? We think it does, 
It is true that in an action upon a nego- 
tiable instrument against makers or in- 
dorsers, the holder is presumed to be 
the holder for value before due. This 
rule is simply for the protection of ne- 
gotiable paper as a medium of exchange 
by giving it a presumptive faith and 
credit. When it is purchased, the pur- 
chaser knows that, as against the par- 
ties thereto, he has this presumption in 
his favor, and thus negotiable paper is 
enabled to play so great a part in the 
business transactions of the world. 
Were the bank suing the drawer or in- 
dorser of the check on account of non- 
payment by the drawee, it would have 
this presumption in its favor. But there 
is no such case here. The action is not 
brought to recover upon commercial 
paper, nor is the integrity of the paper 
in any way involved. It is brought by 
one not in any way a party to a nego- 
tiable instrument against a purchaser 
thereof, to recover the purchase price. 
We see no reason why there should be 
any presumption that it was paid for 
when sold any more than in case of sale of 
any other chattel. Judgment affirmed.” 
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Vice-President’s Knowledge as Affecting Discounting Bank. 
A POINT OF IMPORTANCE TO BANKERS. 


a 
Merchants’ National Bank df Kansas City v. Lovett. Missouri Supreme Court, March 13, 1893. 


Where the vice-president of a bank acts for himself, 
and not for the bank, in procuring the note of a third 
party to be discounted, his knowledge of the want of 
consideration 1s not chargeable upon the bank, so as 
to deprive it of the status of a dona fide holder in en- 
forcing the note against the maker. 


Action by the Merchants’ National 
Bank against Walter M. Lovitt on a 
promissory note, Lovitt’s defense was 
failure of consideration, knowledge of 
which was chargeable to the bank. 
Lovett executed and delivered the note 
to Dickinson, the bank’s vice-president 
and a director, in consideration of cer- 
tain shares of stock in a corporation 
that was about to be formed, but which, 
it was alleged, was never formed and no 
shares issued. Dickinson asked the 
bank’s president whether the bank 
would take the note, and the president 
agreed to discount it. Dickinson in- 
dorsed and delivered the note to the 
bank and at the same time figured up 
the discount on a deposit slip, and 
handed the slip to the discount clerk, or 
to the cashier, who passed it to the 
clerk. The discount clerk made the 
proper entries, placing the amount of 
the note, less the discount to the credit 
of Dickinson, who checked out and used 
the money. Lovitt was a well known 
customer of the bank, and had a line of 
credit there. Dickinson, in his evidence, 
says he did not accept the note for the 
bank, but that the president did. The 
president testified that he agreed with 
Dickinson to take the note for the bank, 
but that he left the details of the ar- 
rangement to Dickinson; that is to say, 


to make the entries, receive the paper, 
and deduct the proper amount of inter- 
est for the bank. The officers of the 
bank, except Dickinson, knew nothing 
about the contract between Dickinson 
and Lovitt. 

The question before the court for de- 
cision was, whether the knowledge of 
the vice-president of the existence and 
nature of the agreement constituting 
the consideration of the note, was the 
knowledge of the bank. The court de- 
cides: 

It is a general rule that notice of a 
tact acquired by an agent while trans- 
acting the business of his principal, is 
notice to the principal; and this rule 
applies to banking and other corpora- 
tions as well as toindividuals. It is the 
duty of the agent to communicate to 
the principal information thus acquired, 
which would affect the rights of the 
principal; and the presumption is that 
the agent has performed his duty in 
this behalf. If he has not, still the 
principal should be charged with no- 
tice of the existence of such facts thus 
coming to the knowledge of the agent, 
because he selects his own agent and 
confides to him the particular business. 
Story, Ag. § 140. 

But the reason of the rule ceases when 
the agent acts for himself and not his 
principal, and the rule itself ought not 
to apply in such a case. Accordingly it 
has been held by this court that knowl- 
edge of an unrecorded deed, acquired 
by officers of a corporation, while acting 
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for themselves and not for the corpora- 
tion, will not be imputed to the corpora- 
tion. Johnston v. Shortridge, 93 Mo. 227. 
An officer of a banking corporation has 
a perfect right to transact his own busi- 
ness at the bank of which he is an offi- 
cer, and in such a transaction his in- 
terest is adverse to the bank, and he 
represents himself and not the bank. 
The law is well settled that when an 
officer of a corporation is dealing with 
it in his individual interest the corpora- 
tion is not chargeable with his uncom- 
municated knowledge of facts deroga- 
tory to his title to the property which is 
the subject of the transaction. Tayl. 
Corp. (2d Ed.) § 210; 1 Wat. Corp. § 
135; Frenkel v. Hudson, 82 Ala. 158; 
Wickersham v. Zinc Co., 18 Kan. 481; 
Barnes v. Gas Light Co., 27 N. J. Eq. 33; 
Inerarity v. Bank, 139 Mass. 332. In 
the case last cited, the court, after 
speaking of the general rule that know- 
ledge of the agent will be imputed to 
the principal, says: ‘‘ But this principle 
can have no application where the direc- 
tor of a bank is the party himself con- 
tracting withit. In such a case the posi- 
tion heassumesconflicts entirely with the 
idea that he represents the interest of the 
bank. * * * Adirector offering a note 
of which he is the owner for discount, or 
proposing for a loan of money on col- 
lateral security alleged to be his own 
property, stands as a stranger to it,”’ 
Now, the facts set up to defeat a re- 
covery here are the facts constituting 
the transaction between Dickinson and 
the defendant, in which Dickinson did 
not represent or profess to represent 
the bank, and with which the bank had 
nothing whatever to do. Again, Dick- 
inson, in offering the note to the bank 
for discount, represented his own per- 
sonal interest, and Clark, the president, 
represented the bank. In this particu- 
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lar transaction, Dickinson occupied the 
position of any other customer, and not 
that of an officer or agent of the bank; 
and it must follow from the principles 
of law before stated that the bank is 
not chargeable with his knowledge of un- 
communicated facts affecting his title 
to the note. But it is said Dickinson 
fixed and figured out the discount, 
and hence he did, in point of fact, 
represent the bank. The note bore 
interest at the rate of 8 per cent. 
per annum from date, and it appears 
Dickinson calculated interest at that 
rate from the 11th July, the date of the 
transaction, to the 27th of that month, 
the date of the note, and deducted as 
discount $10.30; but it does not appear 
who designated the amount of discount 
to be paid. The broad fact remains 
that the president of the bank agreed to 
take the note, and that the bank ac- 
cepted the discount as figured up by 
Dickinson; and the fact, if such it was, 
that he may have designated the rate of 
discount in the first instance is wholly 
immaterial. He nevertheless repre- 
sented his own interest in the entire 
transaction. Judgment for the bank. 





Principal’s Negotiation of Note Con- 
trary to Understanding With Surety. 


LIABILITY OF SURETY TO 
HOLDER. 


BONA FIDE 


Carter v. Moulton, Kansas Supreme Court, March 11, 
1893. 

Carter, Wishart and others executed 
a note on which Wishart was principal 
and the others sureties. The note was 
executed to enable Wishart to borrow 
money from Moulton. The sureties 
signed the note on the express condi- 
tion that Wishart would hold the same 
as an escrow and not deliver it to Moul- 


ton until Wishart should execute in 
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Moulton’s favor a mortgage on his home- 
stead in Marion. Wishart delivered 
the note to Moulton, without executing 
the mortgage, and obtained the loan. 
Moulton had no notice of the under- 
standing as to delivery between princi- 
pal and sureties. Moulton, suing the 
surety, Carter, on the note, is held en- 
titled to recover. The court's decision 
is officially summarized as follows: 

1. Where several persons sign a ne- 
gotiable promissory note as joint makers 
and intrust the same to one of their 
number, who is in fact the principal, 
and known to be so by the payee, it will 
be presumed that such principal has 
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the right to deliver the same to the 
payee, and receive the consideration 
therefor; and no private understanding 
between the surety and the principal 
with reference to any act to be done be- 
fore the delivery of the note, of which 
the payee has no notice, can defeat a re- 
covery on the note. 

2. A written instrument can only be- 
come an escrow when it is placed in the 
hands of a person not a party to it. The 
delivery of a promissory note into the 
hands of one of several joint makers, by 
the others, on any agreement or under- 
standing between themselves, with ref- 
erence to its delivery, does not impart 
to it the legal qualities of an escrow. 


Management of Collateral Security. 


DUTY OF BANK IN MAKING COLLATERAL AVAILABLE, AND EFFECT OF NEGLIGENCE UPON 
SURETY’S LIABILITY. 


State Bank of St. Louis v. Bartle, et. al. 


Doran was maker, and Bartle was in- 
dorser, upon three promissory notes held 
and sued on by the bank. Bartle’s de- 
fense was this: That he indorsed the 
notes as security for Doran. That Do- 
ran, as collateral security, delivered to 
the State Bank a note for $20,000, and 
two deeds of trust to secure them, on 
land in Cooper and Morgan counties. 
The bank agreed to safely hold, keep 
and manage the collaterals for the pro- 
tection of Bartle as surety, as well as 
for its own security. But the bank 
neglected to have the deeds recorded, 
as its duty required, for more than a 
year after their execution and delivery. 


Missouri Supreme Court, Feb. 27, 1893. 


Meanwhile the Central National Bank 
of Boonville, relying upon Doran’s ap- 
parently unencumbered real estate, had 
extended him credit, as an active trader 
in cattle, to an amount equal to the 
value of the land, the existence of the 
deed of trust being unknown to it, and 
had obtained judgment against him for 
money so loaned. Thereafter the Cen- 
tral Bank had sued the State Bank, 
Bartle and Doran, charging that the 
deeds of trust had been withheld from 
record in pursuance of a fraudulent 
agreement between the three named, so 
that Doran’s credit shonld not be im- 
paired, praying that the deeds of trust 
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be cancelled, and the lands subjected to 
the payment of the judgment. Judg- 
ment had been rendered in favor of the 
Central Bank, postponing the lien of the 
deeds of trust to the lien of its judg- 
ment; and Bartle and the State Bank 
had appealed from this judgment. * 

In view of the foregoing, Bartle 
charged that as between himself and the 
State Bank, the collaterals were lost 
wholly by the negligence of the bank 
in failing to record the deeds in viola- 
tion of its agreement and duty. 

The court’s decision is to the effect 
that it was the bank’s duty to record 
the deeds, and its neglect would dis- 
charge the surety to the extent he is 
injured; but as the case involving the 
preference of the Central Bank’s judg- 
ment over the deeds had been appealed, 
the loss of the security has not as yet 
been conclusively settled; hence the 


surety’s defense is premature and can- 


not be sustained. Following is the 
court’s decision in detail upon these 
points. 

1. Bank's duty in managing collateral; 
Release of surety. If the deed of trust 
was delivered to the bank, as collateral 
security for the notes upon which de- 
fendant Bartle was accommodation in- 
dorser, with a view, as charged in the 
answer, of protecting the indorser, as 
well as affording additional security to 
plaintiff, then it became the bank’s duty 
to carefully and faithfully perform all 
acts necessary to make the collateral se- 
curity available. This duty it owed to 
the surety, and, failing in it, by which 
the collateral is lost, the surety will be 
discharged to the extent he is thereby 
injured. The deed of trust was void 
except between the parties thereto and 
purchasers and incumbrances with no- 
tice thereof, until duly recorded. The 
duty, then, clearly devolved upon th 
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bank, if the deed was intrusted to it for 
the purposes charged in the answer, to 
see that it was recorded, and given full 
force and effect. If it neglected this 
duty, and Bartle was himself without 
fault or neglect, he as surety, should be 
exonerated to the extent of the injury. 

Further held, that the judgment of 
the Central Bank against the State Bank 
and Bartle, does not conclude either, so 
as to prevent him from showing, in a 
contest between themselves, that the 
obligation should be borne by the 
other, 

2. When is security lost, and surety’s de- 
Sense available? It appears from the 
answer that the loss of the security 
afforded by the deed of trust is not yet 
fixed and determined, but that the ques- 
tion is still contested by both the bank 
and Bartle. The loss of collaterals, by 
the negligence or wrong of the creditor, 
does not have the effect of discharging 
the surety altogether, but only to the 
extent of the loss incurred. It is very 
clear, then, that the defense to these 
notes, charging the loss of the security 
by reason of the negligence of the bank 
is premature. The right of Bartle to 
exoneration depends upon his actual loss 
from a negligent or fraudulent failure 
to record the deed. Until, then, the 
loss of the security is conclusively 
settled, and the extent of the injury 
therefrom can be ascertained, this de- 
fense cannot be maintained, no more 
than could a suit for damages for the 
neglect. 


Application of Indorser’s Deposit to 
Note. 


Mechanics’ and Traders’ Bank of Brooklyn v. Seitz, 
Supreme Court of Pennsylvania, March 20, 1893. 


Occasionally a customer may discount with his bank 
notes taken in trade, and at maturity, the maker fail- 
ing to pay, may desire his bank to sue the maker on 





ABSTRACTS OF CASES, 


the note, instead of charging the note back to the cus- 
tomer’s account and returning it to him for enforce- 
ment. One reason for this request may be a defense 
by the maker against the indorser, not available 
against the bank. The following decision illustrates 
the bank’s position in such a case. 


1. A note was indorsed to a bank for 
full value, before maturity. It was not 
paid, and was protested. The indorser 
to the bank had sufficient money depos- 
ited there to pay the note. A clerk of 
the bank charged the note up to the in- 
dorser; but, when this became known 
to the cashier, he directed the clerk to 
correct his act by crediting the indorser 
with the same amount, so as to leave 
his account as before. The indorser 
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had not authorized such application of 
his deposit, but had insisted that the 
bank proceed against the maker, to 
which the bank had agreed. edd, that 
such application of the deposit was not 
a payment of the note. 24 Atl. Rep. 
356, affirmed. 

2. The maker of a note cannot com- 
pela bank, the holder of the note, to 
apply the deposit of an indorser to its 
payment. 24 Atl. Rep. 356, affirmed, 

3. In an action on a note by an in- 
dorsee, where the making of a note is 
admitted, and there is no evidence that 
plaintiff had notice of any equities be- 
tween the original parties, there is no 
error in directing a verdict for plaintiff, 


PAGE. 


Decisions and Topics of Interest to Investors. 


THE CONTROVERSY OVER THE DAM 
BONDS OF AUSTIN, TEXAS. 


In our last number we stated briefly 
the facts concerning the Austin dam 
and the litigation touching the validity 
of the Austin Water and Light Bonds 
issued to obtain the necessary funds for 
the building of the Austin Dam and the 
purchase of machinery, &c., for the pro- 
posed water and electric light plant of 
the city of Austin. We hardly under- 
stand why some of our contemporaries 
take such delight in harping upon the 
illegality of these bonds, unless it is that 
they speak in the interest of the Water 
Company, which now supplies Austin 
with water, of which they have had a 
monopoly for some time, and whose 
business, it can be readily seen, will be 


materially affected by the competition of 
this project of the city. 

There are so many incorrect reports 
in circulation with regard to these bonds 
that we deem it but proper that invest- 
ors should be apprised of the exact 
status of the bonds and the litigation 
concerning the same. In the first place, 
we desire to correct the erroneous re- 
port that the Austin Water and Light 
bonds have been declared illegal. They 
have not been so declared illegal, but 
on the other hand, the only case where- 
in the legality of the bonds has been in- 
quired into, sustained their legality in 
every particular. The case cited by 
those opposed to the water and light 
bonds as holding the bonds to be in- 
valid, is that of Joseph Nalle v. City of 





366 THE BANKING 
Austin. This suit was brought in the dis- 
trict court of Travis county, Texas, by 
Joseph Nalle, ex-mayor of the city, a 
taxpayer, in which he prays: For acan- 
cellation of the water bonds that have 
been issued, of the ordinances under 
which they were issued, that other bonds 
be prevented from being issued and ne- 
gotiated, that the work of constructing 
the dam be enjoined, and that the col- 
lector be restrained from collecting 
taxes to pay the interest and principal 
of the bonds. The petition in all con- 
tained eighteen counts. The defendant, 
the city of Austin, demurred to all the 
counts of the petition on various grounds, 
raising the question of law as to whether 
if, admitting every allegation properly 
pleaded to be true, did the petitioner show 
himself entitled to the relief asked. The 
question on the demurrer came on to be 
heard and the district court sustained it 
as to every count, thus deciding that even 
though every fact properly alleged in 
the petition were true, still the petitioner 
had not shown a cause of action and 
was not entitled to the relief asked. The 
petitioner appealed the case to the civil 
court of appeals, where exactly the same 
question of law came before the court: 
Had the plaintiff shown himself entitled 
to relief? This court reviewed at length 
all the questions arising under the de- 
murrer to the eighteen counts of the pe- 
tition and only reversed the decision of 
the lower court as to two counts, so that 
we see that out of the eighteen counts of 
the petition, the court of appeals has 
only sustained two counts, the tenth 
and the twelfth. As to these two counts, 
the tenth and the twelfth, the court in 
substance holds that if the petitioner 
can prove his allegations, he will be 
entitled to some relief. 

The tenth count alleged in brief that 
at the time the vote was taken on the 
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question of the issuance of the bonds, 
the consent of the voters was given with 
the understanding that the bonds were 
not to be sold for less than par; that 
they had voted in favor of an ordinance 
providing for the issuance of the bonds 
at not less than their par value. And 
the petitioner goes on to say that, not- 
withstanding this limitation upon the 
selling price of the said bonds, the city 
has attempted to issue $500,000 at 95 
cents on the dollar, (Sale of April 19th, 
1892) and that said sale being in con- 
flict with the ordinance voted for by the 
people, the said sale is void. The court, 
as to this tenth count, holds that if it is 
so,as alleged, thatthe people voted for the 
bonds with the limitation that they were 
to be issued at par, that a sale of the 
bonds for less than par would be void, 
but the court goes on to say: ‘* But if 
this be true, it does not affect the right 
of the city council to issue the bonds, 
but it must be done in accordance with 
the terms of the contract under which 
they were authorized.” We then see 
that as to one of these two counts sus- 
tained by the court of appeals, it is not 
decided that the city has not the author- 
ity to issue the bonds but simply that if 
the petitioner can prove his allegations 
to be true, the city must sell the bonds 
at par. This only affects one sale and 
would not prevent the city from issuing 
a like amount of bonds at par; so that all 
the flurry as to the illegality of the bonds 
is reduced to one count out of the entire 
eighteen counts alleged. 

The twelth count in the petition al- 
leges in substance that the object of the 
city in building the dam, purchasing 
electric motors, machinery &c., was not 
to supply the city with water or light as 
the ordinance recites, but to obtain power 
for sale or rent to manufacturers. The 
court as to this count holds that the city 
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had no authority to enter into a business 
enterprise and that if the petitioner 
can prove that the dam is not for the 
purpose of supplying water and light to 
the city of Austin, but for a business 
purpose, the bonds issued for that pur- 
pose would be illegal. So that really 
the question of the right of the city to 
issue the bonds turns on one question: 
Is the dam, power-houses, machinery 
&c. for the purpose of supplying water 
and light to the city of Austin, or is it 
for a business enterprise? These ques- 
tions arising under the tenth and twelfth 
counts are sent back to the lower court 
for trial on their merits. 

While the Nalle case was pending in 
the court of appeals, another suit was 
brought in the district court of Travis 
county by one J. M. Day, a taxpayer, 
against the city of Austin alleging in 
substance what had been alleged in the 
Nalle case. This case came on to be 
heard after the decision of the court of 
appeals in the Nalle case and was tried 
on its merits under the law as laid down 
by the court of appeals in that case. In the 
Day case, the petitioner wholly failed to 
prove in the trial on its merits what he had 
alleged in his petition, and the validity 
of the bonds was sustained in every par- 
ticular and held to be the valid obliga- 
tions of the city. 

So, as the bonds stand at present, 
there has only been one decision touch- 
ing their validity, and that case decided 
them valid and binding. Thetenth and 
twelfth counts of the Nalle case, have 
not yet been tried on their merits, but 
it is not all likely, in view of the de- 
cision 1n the Day case, that the petitioner 
can maintain his petition. From this, 
the outlook for the bonds is extremely 
bright and there can be no doubt but 
that the entire issue will be held to be 
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the valid and binding obligations of the 
city of Austin. 

The building of the works is pro- 
gressing rapidly, and by a communica- 
tion from Mr. Oliphant, secretary of 
the board of public works, it is stated 
that the dam was completed on the 29th 
of April. The power-houses, electric 
light plant, &c., will be in working order 
by July rst, and the city of Austin will 
then be the owner of its own water and 
light plant, and be no longer subject to 
the whims of a private corporation. 

While this legal squabble has been 
going on by a few discontented citizens, 
the financial standing of Austin has had 
a great set-back. We learn that Joseph 
Nalle has brought suit, alleging the il- 
legality of certain county bonds, and 
also a lot of $40,000 of city bonds issued 
in 1884. These discontented citizens 
and taxpayers who seek to take advan- 
tage of technicalities to defeat the rights 
of creditors of the city, forget that there 
is more than mere legal right in the 
payment of a city’s indebtedness. The 
honor of a city is at stake as much as 
the honor of an individual who, ac- 
knowledging having borrowed money, 
refuses to return the same, because, by 
some technicality he is relieved. It may 
mean a saving for the city of a few dol- 
lars in one case, but in the long run, 
when investors become disgusted with 
the securities of the city and no longer 
desire their bonds, their securities cease 
to bring a premium, drop to par, even- 
tually below par, and finally .cannot be 
sold at any sacrifice. We, as patriotic 


citizens, cannot help but feel proud to 
know that out of the great number of 
taxpayers composing our numerous mu- 
nicipalities, there are but few who, for 
the sake of retaining a few extra dollars 
in their municipal treasury, would sacri- 
fice the honor and good name of theircity. 


—_—— 
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TENNESSEE’S FINANCES. 


The state of Tennessee for the first 
time since the creation of the existing 
state debt is ready to pay the July in- 
terest without borrowing any money; 
and there is now no more floating debt. 
This is a most pleasing bit of informa- 
tion, and tells more forcibly than can 
be told in any other manner of the pro- 
gress this great commonwealth has made 
in the past ten years. 

State Comptroller Harris is authority 
for the statement that the state is pre- 
pared to meet the July interest without 
making the loans that have been pre- 
viously made twice every year. Mr. 
Harris further says that the state of 
Tennessee is in better shape financially 
than ever before. 

The state of Tennessee has passed 
through a trying ordeal the past ten 
years. In 1883 when thestate debt was 
adjusted, the total value of taxable prop- 
erty in Tennessee was $250,000,000; in 
1893, it exceeds $400,000,000. Since 
1883, besides meeting current expenses, 
and interest account, the state has paid 
out of its revenues for extraordinary 
demands more than three million dol- 
lars, the principal items of which were 
the $1,000,000 on account of the Torbett 
issue, $600,000 for two insane asylums 


AUSTRALIAN BANK FAILURES. 


A succession of bank failures has occurred in 
Australia. In our last, we reported the suspen- 
sion of the Commercial Bank of Australia. This 
has been followed by the failure of the Austra- 
~_h Stock Bank, having 200 branches 
in ustralia, the London Chartered Bank 
and the National Bank of Australasia, The 
trouble is chiefly attributed to heavy with- 
drawals of deposits. The government, after 


and $400,000,000 lost by the defalcation 
of state treasurer Polk. All of this has 
been paid and to-day the state has 
not a cent of floating debt—a condition 
it has not been in since the war. The 
net revenue of the state from all sources 
in 1883 was in round figures $1,000,000: 
in 1893 the revenues will exceed $1,- 
500,000. The outstanding debt of the 
state amounts to $16,000,000, $14,000,- 
ooo of which is represented by 3 percent. 
bonds and the balance by 5, 514 and 6 
per cent. bonds. To meet the interest 
accruing thereon, the state has been 
obliged for years to procure temporary 
loans. These loans amounted to $500,- 
ooo less than two years ago. The total 
tax rate has at no time exceeded the 
present rate of 45 cents. 

The improved condition of the state 
finances will have a good effect on all 
branches of business in the state; the 
money that has heretofore been bor- 
rowed semi-annually from the banks by 
the state can now be used for other 
purposes. It is expected to refund all 
the 5, 54 and 6 per cent. bonds by the 
issuance of a 4% per cent. bond before 
the end of the year. The  neces- 
sary legislative authority has been se- 
cured. 


consulting with officials of leading banks, is- 
sued a proclamation ordering a five days’ bank 
holiday, to allow time for the banks still doing 
business to adopt measures of self-protection. 


* * * 


The Hydraulic Bank of Buffalo has been or- 
ganized with a capital of $100,009. Its place of 
business is at the corner of Senecaand Hydrau- 
lic streets. The bank solicits business, and will 
pay interest on time deposits. 
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ACCOUNTANTS’ 


DEPARTMENT. 


These columns are intended to embrace topics of interest to accountants, and discussions of, and decis- 
ions upon, matters of law involved in various branches of accountancy. Cases bearing upon the management 
and distribution ot trust estates and property are published under this head. These are of importance to 
trust companies, bank: rs, and all others charged with the management of trust prepecsni ae well as to ac- 


countants employed to investigate trusts, make reports, and assist in the rendering o 


LOAN OF TRUST FUNDS THROUGH 
BROKER UPON STOCK COLLATERAL. 


Broker’s duty to investigate collateral and personal 
liability where forged. 


This case illustrates to investment brokers who 
place money forclients upon stock collateral, the duty 
they are under of making investigation of the gen- 
uineness of the security before accepting it. If they 
omit this duty, and the collateral proves forged or spu- 
tious, the broker will be personally liable to his client 
for the loss sustained. 


Henry H. Isham, trustee of the Trumbull 
estate of New Jersey, having $25,000 belonging 
to the trust uninvested, gave a check for this 
amount to Augustus T. Post, a banker and 
dealer in investment securities, to loan for him. 
Post loaned the $25,000 to Mills, Robeson & 
Smith, who entered the loan upon their books 
as made to Post. The collateral upon which 
the loan was made was the stock of the Chicago, 
Milwaukee & St. Paul Railroad (preferred) and 
the New York and New England Railroad. The 
certificates for the greater part of this stock had 
been raised by Smith, one of the firm, and upon 
its failure, the forgeries were first discovered. 

This action was by Isham to make Post liable 
for the loss. 

The court holds the broker liable* upon the 
theory that it was his duty to investigate the 
genuineness of the collateral before accepting 
it. The court reasons thus: Theloan was made 
on the faith of the collaterals and the spurious 
securities on which it was made were not those 
contemplated by the parties. The broker did 
not take any precautions to verify the genuine- 
ness of the securities and guard against for- 
gery. The office of the company issuing the 
stock and the office of the trust company were 
both accessible to him. An inquiry at either 
office would have disclosed the forgery and pre- 
vented the loss. True, he did not take this pre- 
caution in the case of his own loan, but this 
does not determine the question of care. He 


*This decision, according to the court, is the first of 
the kind on this point, as no precedent exists. 


accounts. 


undoubtedly relied on the standing of the firm 
to whom he made the loan, Butthis confidence 
was his own: his customer did not know the 
parties. While this is a hard case for either 
party, yet where so simple a precaution as that 
already stated would have exposed the fraud, 
liability should rest on the party who neglected 
to avail himself of it. Isham, trustee v. Post, 
N. Y. supreme court, special term, Kings Co., 
April, 1893. 


MANAGEMENT OF TRUST PROPERTY. 


SHRINKAGE OF SECURITIES CONSTITUTING PRIN- 


CIPAL OF ESTATE, 


Power of trustees to replenish from income. 


A testator bequeathed a certain fund to his 
executors, with directions to divide it into as 
many shares as there should be persons of a 
certain class living at the time of his decease, 
to hold one of such shares in trust for the bene- 
fit of each of such persons. applying so much of 
the net income of each share as was necessary 
for the support and education of the cestui que 
trust during minority, and accumulating the 
balance. Upon each cestui que trust attaining 
majority, so much of the net income of his 
share as had been accumulated was directed to 
be paid over to him; thereafter the whole net 
income of each share was to be applied to the 
use of the person for whose benefit it was held 
during his life. The remainders in such shares 
were absolutely bequeathed upon the deaths of 
the cestuis que trust respectively. The will 
prescribed certain forms of investment for the 
trust funds. 

Held, that where the principal of the trust 
funds had suffered diminution by reason of the 
decline in value through approaching maturity of 
securities of the kinds prescribed in the willand 
purchased at a premium, the trustees were au- 
thorized to add to the principal of each share suffi- 
cient of its accumulated income to restore the 
corpus of the trust estate to the amount origin- 
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ally set apart by the testator.—Reynal v. The- 
baud, N. Y, supreme court, special term, part 2, 
April, 1893. 


LIABILITY OF TRUSTEE. 


For wrong of co-trustee in misappropriating trust 
money. 

1. Defendant’s co-trustee, while in the pos- 
session of a note to the trustees for a loan of the 
trust funds, became insolvent. Defendant, 
knowing this, and not wishing him to collect 
the debt, requested him to let it remain in the 
hands of the payors, and requested one of 
them not to pay the debt to his associate, but 
the associate collected and misappropriated the 
amount. Held, that defendant’s acts were not 
sufficient to relieve him of responsibility to the 
cestui que trust for the amount. 

2. If the payors paid the money to the asso- 
ciate in violation of their promises, the payment 
was in fraud of defendant’s rights, and he has 
an action against them therefor. 

3. Such fraud would also give the cestui que 
trust an action against them for the fraudu- 
lently paid money. Darnaby v. Watts, Court 
of Appeals of Kentucky. Feb. 16, 1893. 


RIGHTS AND REMEDIES OF STOCK- 
HOLDERS RESPECTING CORPORATE 
MANAGEMENT. 

1. Stockholders of a corporation have a right 
to have the property of the corporation applied 
and used exclusively for the purposes specified 
in its charter, and any attempt by its managers 
to appropriate it to any other purpose is a viola- 
tion of the rights of the stockholders, 

2. A corporation created by statute can exer- 
cise no power and has no rights, except such as 
are granted by express words or fair implica- 
tion. 

3. In the construction of such grants the rule, 
however, is to hold that what is fairly implied 
is as much granted as what is clearly expressed. 

4. A corporation holds its property as the 
trustee of its stockholders, and they, like any 
other cestui que trust, have a right to have the 
trust property honestly managed and preserved 
from waste and misappropriation. 

5. Equity discourages laches and neglect, and 
requires those who seek its aid to acé in good 
faith and with reasonable diligence. 

6. A stockholder who applies to a court of 
equity for its summary interference to protect 
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his stock against the consequences of an act not 
prohibited by law, but in excess of the power 
of the corporation, to be entitled to what he 
asks, must apply promptly. He cannot wait to 
speculate upon the chances, but he must come 
before the act of which he complains has be- 
come the foundation of rights or equities which 
must be overthrown to extend relief to him. 

7. Summary reliet will not be extended to a 
suitor whose conduct, before he asks for relief, 
has been such as to preveni equity being done. 
Rabe v. Dunlap, Court of Chancery of New 
Jersey. Feb. 7. 1893. 


PARTNERSHIP DISSOLUTION AND AC- 
COUNTING. 


Dissolution and accounting; opening of set- 
tleme nts.—Semi-annual settlements of partner- 
ship accounts, made prior to dissolution, and 
entered in part by the complaining partner into 
the firm books, from original memoranda in his 
handwriting, will not be opened without proof 
of fraud or mistake, where each partner had 
equal opportunity of knowledge. 

2. Acquiescence in charges.—After a lapse of 
twelve years it is too late to challenge charges 
and entries upon the firm books, which have 
remained unquestioned for that period. 

3. Evidence; presumptions.—One partner, 
claiming that the profits in a firm dissolved 
fourteen years previously were not credited to 
him, was, at the time, under a financial cloud, 
and his name did not appear, and the profits 
were credited to the other partner, who testified 
that he paid over the share. There had beena 
settlement of the accounts. Held, that the 
presumption arising from the acquiescence in 
the settlement and the long delay were suffi- 
cient to defeat the claim. 

4. Sharing of losses.—Losses by a firm in 
which the interest of the partners are equal 
must be borne equally, although the moneys 
advanced to form such partnership were paid 
by another firm, in which their interests were 
unequal. 

5. Charges for-interest on money borrowed. 
—On the formation of a partnership one part- 
ner agreed to furnish all the capital of the firm, 
which was stipulated to be acertain sum. This 
money was so furnished, but afterwards the 
firm borrowed a large sum in addition, and for 
many years used itin the business. Held, that 
on a partnership accounting the other member 
wes chargeable with his share of the moneys 





ACCOUNTANTS’ 


paid as interest on the amount borrowed. 

6. Benefits accruing to one partner.—On a 
copartnership accounting one partner is entitled 
to credit himself with a firm debt transferred to 
him by his father, and charged against him as 
an advancement. 

7. Right of liquidating partner to borrow 
money.— Where a partnership is formed in 
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Pennsylvania, the place of residence of the 
partners, and liquidation and dissolution are 
there conducted, the liquidating partner is en- 
titled to credit for interest on money borrowed 
for liquidating purposes; the law of such state 
authorizing the borrowing of money for such 
purpose. Lewis v. Loper, U. S. Circuit Court, 
S. D. Ohio, W. D. February 3, 1893. 


NATIONAL BANKS AND USURY IN TENNESSEE, 


usuRY decision has just been ren- 
dered by the supreme court of 
Tennessee which is important to national 
bankers in that state, inasmuch as the 
two questions it passes upon, involving 
the liability of national banks to bor- 
rowers for usury, are decided at va- 
riance with many decisions rendered in 
other states.* The decision, however, 
settles the law for Tennessee, as follows: 


1. Where a national bank discounts fora bor- 
rower, his own note, at an usurious rate, plac- 
ing the proceeds, less discount, to his credit, 
the usurious interest is paid to the bank at the 
time of discount, and the two years within 
which the penalty action may be brought runs 
from that time. 


Many decisions heretofore cited in our 
pages have made a distinction between 





*Bobo v. Bank, p. 356, this num ber 


DIEBOLD SAFE AND LOCK COMPANY. 

Diebold Safe and Lock Company, New York 
and Canton, Ohio, are.still being consulted in 
regard to the equipment of bank vaults, strong 
room fittings and the higher class of fire and 
burglar-proof work. The continued overflow of 
contracts placed with this old established and 
reliable firm is conclusive testimony to the sat- 
isfactory character of their work in all its de- 
partments. The company has recently com- 
pleted many large undertakings for prominent 


a discount of the borrower’s own note, 
and a discount for the borrower, of the 
note of a third party, holding that while 
in the latter case, the usurious interest 
is paid the bank at the time of discount, 
in the case of the borrower’s own note, 
it is not paid by him until the note is 
paid. The difference in the Tennessee 
ruling will therefore be noted. 

The second point decided is as fol- 
lows: 


2. The measure of recovery by the borrower 
is twice the excess of interest paid over and 
above legal interest; not twice the amount of 
the entire interest. 


Upon this point, also, the majority of 
the courts are against Tennessee, hold- 


ing almost universally (except New 
York) that the measure of recovery is 
twice the entire interest. 


banks and financial corporations, including the 
Farmers’ Loan and Trust Co. and the Colonial 
Bank of New York, the Seventeenth Ward 
Bank, the Brooklyn Bank and the Long Island 
Safe Deposit Co., of Brooklyn, N. Y., and are 
in course of completing extensive vaults, double 
safes, time locks and other modern equipment 
for the new buildings in course of construction 
for the Porchester Savings Bank, Porchester, 
N. Y., in which many improved and reliable 
devices are being introduced. 
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STATE BANK DEPARTMENTS AND REPORTS. 


We notice in some of the printed re- 
ports of condition of Wisconsin banks 
to the state treasurer, the item ‘‘ Pen- 
nies and Nickels.’’ As the JouRNAL re- 
cently came to grief in the inadvertent 
use of the word ‘‘ penny,” having been 
taken to task by a vigilant Boston reader, 
we now take our revenge by calling Treas- 
urer Hunner’s attention to the fact that 
no such coin as a ‘‘penny” has ever 
been issued from Uncle Sam’s mints. 
The minor coins of the United States 
are the nickel and ‘‘ cent.” 


We notice in the reports of banks in 
a number of states the item ‘‘ Expenses 
and Taxes Paid,” entered under the 
** Resources ”’ or ‘‘ Assets.’’ For exam- 
ple, in the summary of condition of 117 
state banks in Minnesota, July 12, 18y2, 
there appears under ‘‘ Resources” the 
following: 


Expenses paid $116,746 83 


Taxes paid 18,028 60 


The same character of item appears in 
statements in many other states. We 
confess to ignorance how anything 
which has been paid can thereafter 
properly be classed as an asset. 


New York Banks. 


SumMMARY—Showing the aggregate of 
resources and liabilities of the banks of 
the state of New York (194 Banks) on 
the morning of Monday, March 13, 1893, 
as exhibited by their reports to the su- 
perintendent of banks: 


Resources. 


Loans and discounts, less due from 
directors 

Due from directors 

Overdrafts 

Due from trust companies, state, 
national and private banks and 
brokers 

Real estate 

Bonds and mortgages 

Stocks and bonds 


$184,458,476 
7,521,877 
241,359 


19,898,831 
6,109,326 
2,079,802 
8,966,577 

11,026,424 

U. S. legal tender notes and circu- 

lating notes of national banks... 

Cash items 

Loss and expense account 

Assets not included under any of 

the above heads 
Add for cents 


13,010, III 
8,706,710 


$263,303,543 


Liabilities. 


Capital 

Surplus fund 

Undivided profits. ., 

Circulation 

Due depositors on demand 

Due to trust companies, state, na- 
tional and private banks and 
brokers 

Due to individuals and corpora- 
tions, other than banks and de- 
positors 

Due treasurer of the state of New 


$32,765,700 
15,925,175 
11,024,260 
8,060 
180,492,736 


597,962 


414,108 

Amount due not included under 
any of the above heads 803,042 
Add for cents..... ceaeencaias 308 


$263,303,843 


SAVINGS BANKS AND TRUST COMPANIES 
IN NEW YORK, 


Charles M. Preston, state superintend- 
ent of banks, has submitted his report 
upon savings banks and trust companies 
for the last year to the legislature. It 





STATE BANK REPORTS 


makes the following showing as to sav- 
ings banks: 


Jan. 1, 1893. 
$718, 454,662 
1,593,804 
211)459)520 
194,128,406 


Jan. 1, 1892. 


$675,987,634 
1,516,289 
194,691,717 
19859339710 


Resources. . 

Open accounts..... Seeseenese 
Deposits eee 
Amounts withdrawn........ 


The superintendent reviews the plan 
adopted in putting the Ulster County 
Savings Institution and the National 
Savings Bank of Buffalo on a working 
basis, after impairment, and says his 
experience with these banks goes to 
prove that a savings bank which has be- 
come impaired may resume business on 
the scaling plan with the best possible 
results. Regarding the Ulster County 
Savings Institution the superintendent 
says: 

‘*The success of the Ulster County 
Savings Institution during the first year 
of its resumption gives promise that the 
time is near at hand when depositors 
shall receive 85 per cent, of their depos- 
its, and that the time is not very remote 
when they will be paid roo cents in full. 
In the meantime interest on 85 percent. 
of the deposits is regularly paid semi- 
annually.” 

The total resources of the trust com- 
panies in the state on January 1, 1893, 
were $335,7°7,779, an increase of $34,- 
942,204 during last year. The capital 
invested on January 1 last was $25,950,- 
coo, on which $1,361,226 were declared 
in dividends. The dividends declared 
in 1891 aggregated $1,592,500. 

The superintendent concludes: ‘‘The 
reports of the savings banks on January 
i, 1893, show an unprecedented increase 
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over any preceding year in the items of 
resources and liabilities. These banks 
have now to the credit of their army of 
depositors the vast sum of $629, 358,275, 
and a surplus of $88,752,443.” 


Illinois Banks. 


RECAPITULATION of reports of Illinois state 
banks made to State Auditor April 10, 1893.* 


| Statement of | Statement of 


April 10, 1893.|/Jamuary 2, 1893 


‘esources. 
Loans dnd discounts.... 
Overdrafts secured and 
unsecured 
U. S. bonds, including 
premium 
Other bonds and stocks, 
including premium... 
Cash on hand 
Due from other banks.. 
Banking house 
Other real estate 
Furniture and fixtures. 
Current expenses 
Checks and other cash 
ee 
Collections.... 


$82,600,573 $80,318,9t@ 98 


216,450 238,138 43 


359414 344,744 87 
9396,572 96 
8355-043 94 

12,198,975 17 

323,730 07 
219,078 18 
234,904 66 
133,109 68 
39479251 27 


10,009,626 
8,647,543 
139932,066 | 
347,103 
2739557 68 | 
207,307 49 
208,435 09 
1,859,780 27 





88,813 89,791 23 


$15,324,250 42 


Total... «| $118,446,833 63 
Liabilities 

Capital stock 

Surplus fund 

Undivided profits..... oe 

Dividends unpaid 

Savings deposits sub- 
ject to notice.......... 

Individual deposits sub- 
ject to chec 

Demand certificates of 
deposit 

Time certificates of de- 
posit 

Certiffed check 

Cashier’s checks out- 
standing. 

Due to other banks 

Bills payable and notes 
rediscounted 


$17,912,600 00 
591771573 56 
2,847,461 80 

2359479 15 


$18,072,500 
5,223,712 
39288, 517 
10,654 


27,305,030 96 25,593,824 6% 


46,348,972 4490759282 11 
45185, 764 31948,948 78 


713859866 go 
1,136,624 55 


795759137 
5051724 7 


830,992 87 
5,488,082 18 


3499313 
5,080,449 


319,798 72 
101,715 19 


441,955 3 





*Our thanks to David Gore, Auditor P. A., and H 
B. Prentice, Chief Banking Dept. 





THE BANKING LAW JOURNAL. 


DEPARTMENT OF QUERIES AND REPLIES. 


THs department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen- 


eral interest, and ex 


ct prompt and careful consideration thereof, without charge. The names and places 


of those submitting inquiries are published, unless special request is made to the contrary. 


Negotiability of Gold Notes. 


THE BANK OF SARGENT County, 
MILNor, N. Dak., April 19, 1893. t 
Editor Banking Law Journal: 

DEAR Sir.—Have you ever discussed in the 
JOURNAL the effect of the clause in a promissory 
note ‘‘ payable in U. S. gold coin or its equiva- 
lent,” upon the negotiability of the note? And 
also the clause ‘‘ The makers and endorsers of 
this note severally waive presentment for pay- 
ment, demand, protest and notice of non-pay- 
ment thereof?’ If you have heretofore consid- 
ered the matter through the columns of the 
JOURNAL please give us the number; if not, 
kindly answer in the usual way, through the 
medium of the JouRNAL if of sufficient general 
interest. Yours truly, 

F. W. Val, C. 


A note payable in ‘‘U. S, gold coin 
or its equivalent” is undoubtedly nego- 
tiable. See Chrysler v. Renois, 43 N. Y. 
209 (year 1870), where the paper was 
payable in ‘‘ gold dollars.” Wecite the 
language of the court as of interest: 

‘*In this action, the bill is for 1,205 
gold dollars, that is, $1,205 in gold coin, 
and, as is claimed, in coin of a particu- 
lar denomination; but it is nevertheless 
payable in a coin known and recognized 
as a part of the currency of the country 
coined by authority of congress and 
made receivable in all payments. If 
the bill had called for $1,205 without 
specifying the coin or currency it wouid 
nave been payable in any lawful cur- 
rency, and the acceptors might have 
discharged their obligations by tender- 
ing payment in ‘gold dollars.’ The 
tender would have been in money; but 
if ‘gold dollars’ are but an article of 
merchandise, a commercial commodity, 


as claimed, a tender of these in satisfac- 
faction of an obligation for the payment 
of money would not be good, and a 
debtor could not, by such tender, relieve 
himself from his obligation. The laws 
have not been repealed which declare 
the money value of the gold and silver 
coin of the United States and make 
them a legal tender in the payment of 
debts. The bill has all the qualities of 
a negotiable bill of exchange; it is pay- 
able absolutely, and in money, and not 
out of a particular fund. 

‘There are two descriptions of law- 
ful money in use under acts of congress 
and it does not destroy the negotiability 
of commercial paper or change its char- 
acter, that it is in terms made payable 
in any description of money that 1s rec- 
ognized as money current in business, 
and which is made a legal tender in pay- 
ment of debts. (Butler v. Horwitz, 7 
Wall. 258; Bronson v. Rodes, ; Wall. 
229.) Bills of exchange are favored 
as valuable instruments in commerce, 
and merchants must be permitted to 
make them payable in any money 
lawful and current in the place where 
payable; and if more than one descrip- 
tion of money is recognized by the law 
of the place, to select that which is most 
convenient to the parties without chang- 
ing the character and legal incidents of 
the instruments ang destroying their 
negotiability.” 

The phrase ‘‘ or its equivalent,” in an 
instrument such as inquired of, would 
have no effect upon its negotiability, for 
nothing which was not legal tender 





QUERIES AND REPLIES. 


money could be tendered as an equiva- 
lent of gold coin. 

2. A waiver of demand, protest and 
notice of non-payment, contained in a 
note, does not destroy its negotiability. 


Protest of Check. 


First NATIONAL BANK, i 
Dera, Pa., April 18, 1893. } 
Editor Banking Law jJournat: 

Deak S1R,—One ot our correspondents objects 
to our protesting checks sent us for collection 
and credit and bearing endorsement of their 
customer on the ground that as the check did 
not pass through any other bank, protest is un- 
necessary. 

Is it not perfectly regular and good business 
to protest such items ? 

Please reply in next number JoURNAL and 
oblige, L. K. Srupss, Cash. 


Protest upon non-payment is perfectly 
proper in such a case, in the absence of 
express instructions to the contrary. 

The customer could claim discharge 
from liability as an indorser unless the 
proper steps were taken to hold him. 


Questions and Answers by Telegraph. 


CHATHAM, N. Y., April 26, 1893. 
Editor Banking Law Journal: 
Will governor’s proclamation of twenty-second 
modify opinion on page 304 of the JOURNAL? 
J. P. SALMON, Cashier. 


Governor’s proclamation probably 
sufficieht to postpone all paper to 28th. 


Ciapp & CO., 69 Broadway, N. Y.} 
April 26, 1893. ‘ 

Do national banks have to keep open on state holi- 

days in order to transact business that has grown up 
in other states? O. N. CLAPP, 


There is no distinction between out- 
of-state and domestic paper, respecting 
maturity on a holiday. All is affected 
alike. The Naval Parade Holiday law 
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did not affect paper executed before 
April 8th, maturing April 27th; but the 
governor’s subsequent proclamation 
making it a thanksgiving holiday is 
probably sufficient to postpone maturity 
of all paper to the 28th, 


Maturity of Paper in Oregon. 


Editor Banking Law Journal; 

Dear S1r:—How will the law abolishing days 
of grace in Oregon affect the maturity of paper 
executed before the law was passed, but not 
falling due until after May 19, 1893, when the 
new law takes effect ? NoTAary, 


The maturity of all paper is regulated 
by the law existing at the time of its ex- 
ecution, and subsequent legislation can- 
not affect it. In other words, paper ex- 
ecuted before the passage of the law 
abolishing grace, will carry grace in 
time of payment no matter when it falls 
due. Paper executed after the passage 
of the law and falling due after the law 
takes effect will, on the other hand, be 
subject to its provisions and carry no 
grace. 


Days of Grace on Extension. 


Co.umbus, Ohio, April 22, 1893. 
Editor Banking Law Journal: 

Dear Sir.—A’s note, entitled to grace under 
the laws of this state, falls due, with grace, 
April 22d. He cannot pay, and, the indorser 
consenting, we extend payment twenty days. 
Should protest be made May 12th or May 15th 
to hold indorser ? CASHIER, 


This transaction affords an illustra- 
tion—one out of many—of how the 
laws allowing days of grace inject uncer- 
tainty and doubt into commercial deal- 
ings; and yet, the bankers of Ohio, in 
convention assembled, have expressed 
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their affection for grace laws and a de- 
sire for their continuance. " 

The question asked, so far as our in- 
vestigation goes, has never been de- 
cided. If anew note had been given in 
extension, the answer would be clear; 
the note would carry three days grace 
and be payable and protestable May 
15th. But no new note, as we take it, 
was given. Theagreement of extension 
was either a verbal one or by writing 
indorsed on the note, the correspond- 
ence not disclosing which. 

If the transaction were to be regarded 
in the light that, at maturity of the note 
on April 22nd, its office as an instru- 
ment of credit, and representing a con- 
ditional liability of the indorser, came 
to an end, the indorser’s liability then 
became absolute—his knowledge of non- 
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payment and consent to extension being 
construed as a waiver of strict demand 
and notice—and the subsequent exten- 
sion was not of the note, but of thetime 
of payment of the debt, which it evi- 
denced, then no grace would be allow 
able, but the liability would be an abso- 
lute one on the part of both maker and 
indorser to pay May rath. 

But we think the better view is to re- 
gard the transaction as one giving the 
note new life for twenty days more and 
perpetuating the conditional liability of 
the indorser for its new term; in short, 
practically constituting a new obligation 
of payment, equivalent to the execution 
of a new note by maker and indorser, 
which would carry three days of grace 
in time of payment, and be payable and 
protestable May 1sth. 








BOOK NOTICES. 


THE LAW OF BY-LAWS OF PRIVATE 
CORPORATIONS, By Louis Boisot, Jr., of the 
Chicago Bar. Published by the United States 
Corporation Bureau, Chicago. 

With the appearance of this little book the 
subject of the by-laws of private corporations 
has been given for the first time a separate vol- 
ume. It cannot be doubted, with the large in- 
crease in the number of private corporations of 
late years, that the law of their by-laws is now 
worthy of the exhaustive treatment that Mr. 
Boisot has given it. Indeed, just such a book 
has been needed for some time. It contains a 
great deal of useful information, covering all 
questions which are likely to arise, and clearly 
and compactly presented. Many cases are 
cited, and a set of mode] by-laws are appended, 


THE SILVER SITUATION IN THE U.S., 
By F. W. Taussig, LL.B., Ph. -D. G. P. Put- 
nams’ Sons, New York. 


This work of Professor Taussig was reviewed 
in our columns when it appeared in January 
1892, as a publication of the American Econ- 
omic Association. We take pleasure. however, 
in repeating thatin our opinion nothing has yet 


been presented to the public on the silver ques 
tion in this country which is at once so concise 
and so comprehensive. The method of treat- 
ment is a thoroughly scientific one, and the 
style is always clear, To the busy man who 
has no time to read all the literature on the sil- 
ver question it will prove of much value, in 
giving him the salient points in a form which 
enables him to grasp them easily and quickly. 
The work is now published in a well bound and 
printed volume in Putnam’s Sons ‘‘ Questions 
of the Day Series.” 


THE MONETARY CONFERENCE. 


President Cleveland has shown his good sense 
in reappointing the same delegates to the inter- 
national monetary conference which re-convenes 
in Brussels in May, In fact, no other course 
was proper, for the coming meeting is not a 
new conference, but a continuation of the same 
one. We presume that, barring sickness or 
other disability, the same delegates from other 
countries also will attend. We know of no other 
nation than the United States in which the exi- 
gencies of politics would render the question 
whether the same or other delegates would be 
appointed, a matter of discussion and doubt. 
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CURRENT NEWS AND TOPICS. 


COMPTROLLER ECKELS. 


An Outline of His Policy. 


A complimentary reception was tendered to 
James H. Eckels, Comptroller of the Currency, 
at Ottawa, Ill., Saturday night, April 22nd, by 
the citizens of Ottawa irrespective of party. 
Over 100 guests were present, and several ad- 
dresses were made. Mr. Eckels in the course 
of his address said: 

The office bestowed upon me, unsought 
though it was, is not unappreciated, nor its 
great responsibilities underestimated. Criticism 
has been passed by many that a practicing law- 
yer, rather than a skilled financier, has been 
placed at the head of a bureau so distinctively 
a financial one, and the intimation has been 
thrown out that the national bank system may 
suffer serious impairment through the rashness 
of the comptroller in taking action without a 
sufficient understanding of his duties. No im- 
pairment to any system can be brought about 
by an honest and rigid enforcement of the law 
which governs it, and those most strenuous in 
their criticisms must not complain if the nation- 
al bank act as it stands upon the statute-book 
be the rule and guide of the comptroller. 
The danger to the public, the danger to the 
banks, has never been the rashness of the 
comptroller, but has always had its source in 
the indifference of bank officials to keeping 
within the restrictions of the law, 

I shall strive always that the law shall be en- 
forced, that business and moral integrity shall 
characterize those cOnnected with the bureau, 
and that in no instance shall the public interests 
be sacrificed to political expediency. I may be 
pardoned, in view of the doubts of many as to 
the wisdom of the president’s nomination of me, 
if | insist that the interest and the well-being of 
the comptroller’s office and the credit of the ad- 
ministration be held in higher esteem than the 
building up of some political leader with his 
constituents. I am not averse to partisanship, 
but the partisanship which works the highest 
good to party is that which draws distinctly the 
line of demarcation between political questions 
and business propositions. Who doubts but less 
of politics and more of business judgment would 
have prevented the placing upon the statute- 
books of the United States of an act which to- 
day is giving the secretary of the treasury hours 
of anxious thought to maintain the nation’s 
credit. Democratic partizans and Republicans 
striving for party advantage gave to the special 
silver interests the Sherman law, as against the 
business judgment of even the author of it him- 
self, and asa result the financial world is agi- 
tated to the centre at the prospect of a silver 
monetary system here in opposition to that of 
every nation of recognized commercial standing. 
The disasters that its continued operation threat- 
en may be averted for the present through wise 


and heroic acts of the president and the secre- 
tary of the treasury, but just so sure as it re- 
mains the year uurepealed, just so sure shall 
the gold coin of the nation be drawn from circu- 
lation, and a debauched and discredited silver 
dollar be given to us in its stead. 


* * * 
NATIONAL BANK EXAMINATIONS, 


Secretary Carlisle to reorganize the system. 

It is reported at Washington that as soon as 
Mr. Eckels, the new Comptroller of the Cur- 
rency, assumes his duties, Secretary Carlisle in- 
tends to reorganize the system of examining 
national banks. The Secretary has expressed 
the belief that there are too many banks for the 
examiners to look into. The banks are sup- 
posed to be examined annually, but it is said 
that, under the present circumstances, it is 
sometimes more than a year before an examina- 
tion of the books are made. It is probable that 
the states will be redistricted and the banks 
more evenly divided among the examiners. It 
is thought that the Secretary will not appoint 
any examiners before June, and then the ap- 
pointees will be practical bankers. He desires 
to prevent such dishonesty as shown in the af- 
fairs of the banks which recently failed in Bos- 
ton, Philadelphia and Nashville, and for that 
purpose, after making the redistricting, will ask 
Congress to enact a law giving the examiners 
more power in looking out for the perpetrators 
of frauds. 

*x* * * 


EX-COMPTROLLER HEPBURN 
PRESIDENT. 


A BANK 


Mr. A. B. Hepburn has been elected to the 
presidency of the Third National Bank of New 
York city and has accepted the office. Mr. 
Hepburn, however, will not assume the duties 
of the position for a week or ten days yet, as he 
has gone to Dalton, in the northern part of the 
state, to attend to some private matters and re- 
cuperate. 

* * * 


E. L. HARPER’S RELEASE, 

E. L. Harper, the former vice-president of 
the Fidelity National Bank of Cincinnati, whose 
wreck, among other consequences, has resulted 
in such a number of controversies over collec- 
tion proceeds involved in the failure, will be 
released at midnight April 30th from the Ohio 
penitentiary at Columbus. The original sen- 
tence of ten years, reduced by good behaviour, 
would have expired in June 1894; but Presi- 
dent Harrison shortly before the expiration of 
his office, shortened the term to May 1, 1893. It 
is said to be Harper’s intention to locate in 
Cincinnati as an iron broker, 
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ERASTUS WIMAN’S TRUST DEED. 

Erastus Wiman, until recently a member of 
the firm of R. G. Dun & Co., and known for his 
extensive interests in Staten Island property, 
has lately joined with his wife in the execution 
of a deed of trust to David Bennett King, of a 
large tract of real estate on Staten Island, Cur- 
rent report in the newsgapers has been to the 
effect that Mr. Wiman had failed and trans- 
ferred all his property for the benefit of his 
creditors. But this is not correct. Mr. Wiman 
has simply had the misfortune of having his 
money obligations mature at a time when money 
is tight, and securities are not marketable ex- 
cept at a sacrifice. By deeding this Staten 
Island property, Mr. Wiman makes available 
for unsecured creditors a large block of prop- 
erty which otherwise could not be reached ex- 
cept by tedious creditors’ actions. 

Austin B. Fletcher, Esq., 29 Broadway, who 
represents the claims of a large portion, if not 
all, of the banks against Mr. Wiman, author- 
izes us to say that while Mr. Wiman’s liabilities 
amount to about $600,000, he thinks he will be 
able to pay in full if his creditors give him a 
chance. Mr. Fletcher says he is disposed toaid 
Mr. Wiman as far as possible to get out of his 


difficulties. 
x * * 


RECENT BANK TROUBLES. 

The Mechanics’ Savings Bank and Trust Com- 
pany of Nashville, Tenn,, made an assignment 
on April 17, owing to a shortage in the account 
of John Schardt, the cashier. The depositors 
will be paid in full. 


The Bank of Milbank, S. D., a private bank 
owned by W. M. Sargent of Minneapolis and 
D. Diggs of Milbank assigned on April 22 to S. 
R. Gold. The liabilities and assets are unknown, 
but the former will probably reach $150,000. 

As a result, the Bank of Wilmot, S. D., also 
assigned on April 24, William M. Sargent being 
president of both banks. The Bank of Wilmot 
was perfectly solvent, but, in order to protect 
creditors and to avoid other complications, W. 
J. Speer, the cashier, deemed it best to assign. 
Depositors will be paid in fnll, 75 per cent. of 
their deposits being now in available cash. The 
liability to depositors, there being no other 
creditors, is $19,000; bills receivable in addition 
to the cash, $24.000; cash on hand, $15,000. 


Lansing, Michigan, was visited by a financial 
flurry during the third week in April, and 
owing to failures in the iron and lumber indus- 
tries a run was started on some of the Lansing 
banks. The Central Michigan Savings Bank, 
at Lansing, was closed on April 18th, by order 
of Bank Commissioner Sherwood, pending an 
examination of its aftairs. This bank had the 
largest deposits of any in the city, but the fact 
that the state treasurer withdrew $30,000 of 
deposits and one or two other savings deposit- 
ors withdrew without the bank taking advant- 
age of the ninety days’ notice law made the sit- 
uation such that closing the doors was deemed 
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the wisest action. The result of the examina- 
tion, made public April 27th, shows that the 
bank is solvent and in condition to meet its ob- 
ligations in full. 

The closing of this bank started arun, An- 
ticipating this, the directors of all the banks had 
held a meeting on the evening of April 18th 
and decided to demand the ninety-day notice 
provided by the law and refuse to pay any sav- 
ings deposits. The Ingham County Savings 
Bank was the especial point of attack. Long 
before the hour of opening on April Ioth, a 
crowd had assembled; but, although the cash 
reserve was large enough to meet the demands 
of both commercial and savings depositors, the 
latter were refused. The excitement grew and 
a riot was feared. State Bank Commissioner 
Sherwood, who was present, addressed the 
throng, He admonished them to quiet their 
alarm, giving repeated assurances that the Ing- 
ham County Bank was built upon a rock and ca- 
pable of paying every dollar of liability. Heex- 
horted the business men and all interested in 
the welfare of the city to go back to their busi- 
ness, and as bank commissioner guaranteed 
that no apprehension need be feared; that the 
bank was solid and as soon as the popular ex- 
citement once more cleared away the crisis 
would be past and Lansing would come through 
unscathed from the panic. In ringing terms 
he also denounced the action of one of the lead- 
ing stockholders and officers of the bank, who, 
frightened by the supposed danger, had drawn 
several thousand dollars of his deposits and 
thus precipitated the run, The commissioner 
was frequently cheered in his speech and at its 
close the throng dispersed quietly and content- 
edly and during the rest of the day nothing 
more than the usual banking business was 
done. 

The threatened panic was thus averted and 
the run was checked, but later, on April 27th, 
the Ingham County Savings Bank temporarily 
closed its doors, owing, as reported, to the fail- 
ure of a Detroit bank to keep an agreement to 
furnish the Ingham Bank with sufficient cur- 
rency to do its business. The closing was with- 
out the advice or knowledge of Commissioner 
Sherwood, who says there was no necessity for 
it, and at a meeting of the directors subse- 
quently held, their decision is reported that the 
closing was a mistake and that they will pro- 
ceed at once to reopen the bank. 


BUSINESS NOTICES. 


A very convenient device for providing cool- 
ing breezes for the office, is found in Knapp’s 
Ventilating Fan. As it is furnished with a 
storage battery it does not require to be con- 
nected to an electric current and can therefore 
be placed anywhere in the office or dwelling 
and will be found a decided acquisition to com- 
fort during the heat of summer when all will be 
sighing for a cooling breeze. 


The newly-organized City Bank of Buffalo, 
has been appointed a reserve depository for 
state banks by bank superintendent Preston. 





